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H E unhappy Difference between the Governor and Aſſembly has already 

thrown the Country into ſo much Confuſton, and may in its courle have ſuch 

fatal Conſequences, that it demands the ſerious Attention of every one, who 

has any Property in Jamaica, or any Connexion with it. You and I have 

1 frequently in converſation diſcuſs'd this Subject. I have, ſince I ſaw you, con- 
ſidered it with all the attention in my power; and [ will ſince you deſire it, give you, 
as fully and clearly as I can, my thoughts upon it. „% I 
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It is needleſs to give a detail of all thoſe proceedings in Aſſembly which led to the com- 
mitment of Peirce Cooke and Lauchlen M Neil. They have been fully and fairly ſtated 
in an Addreſs to the Freeholders publiſhed in the St. Jago intelligencer, ſince the Diily- 
lution of the laſt Aſſembly; and every one is poſſeſs'd of them. It will be ſufficient here 
to ſay that the Houſe Voted ſaid Peirce Cooke and Laughlen M' Neil guilty of a breach of 
Privilege, for cauſing a Writ to be executed upon the Chariot of Mr. Olyphant, one of 
their a whilſt the Aſſembly was ſitting; That they were by Virtue of the Speakers 
Warrant taken into Cuſtody by the Meſſenger of the Houſe; and that they were releaſed 
by the Governor, as Chancellor, on the return of a Writ of HaBEas CoRPUs, which he 

ranted upon the Statute of 3x Car. 2. and that his determination thereon is made a Re- 


cord of the Court of Chancery. 
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The Aſſembly conſider their Privileges as derived to them from their Conſtituents; and 
1 5 that they are not Conceſſions from the Crown, but the Right and Inheritance of the People; 
3 They conſider their Juriſdiction, IN CASES OF PRIVILEGE, as complete in their own Body, 
9 and in ſuch caſes, that no other Court can have any right to controul their determinations, 
or diſcharge their Commitments; and they therefore conſider this Act of the Chancellor's 
as a dangerous violation of their Privileges, and ſuch an encroachment upon their Juriſ-— 
diction, as would, (if ſubmitted to) ſtrip them of all Authority, and diſable them from 
either ſupporting their own Dignity, or giving the People of this Colony that Protection 
againſt arbifary Power, which nothing but a free and independant Allembly can give. 
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Tux Queftion here is not wh-ther the Aſſembly have done right or wrong in ordering 
thoſe Men into Cuſtody, (for I hope to ſhew, that they are the only competent Judges of 
their own Pivileges) it is, whether the Governor, as Chancellor could legally diſcharge 
Men upon apHa"eas, Corpus, who were cammitted by order of the Aſſembly for a Breach 
of Privile ze? But as their right of Privilege is founded on a prefumption that the Aſ- 
ſembiy of this Iſland holds the ime rank in the ſyſtem ot its own Conſtitution; as a Britiſh 
Houſe of Commons does in that of our Moth r Coun:ry; I will firſt endeavour to ſhew, 
from the mott authentick Records and autnoriiies, that the Privileg's and the Juriſdiction 
in queſtion, have ever been exerciſe] an enjoyed by the Houſe of Commons. The in- 
ſtances for my purpoſe to be found in th: Journals of the Commons are innumerable z 


but I ſhi] trouble you with a few only which are leading caſes, and of ſuch authority that 


they hive ever fince been admitted by the Houſe of Commo is as governing precedents, 
and by all Inferior Courts as Rules to direct their conduct i in ſuch. Caſes 


Tu firt Cafe I ſhall men: tion happened in the time of He enry VIIfth. a time when, 
the Commons of Englani holding but an inconfi lerabl- ſhare of the Land, the Power of 


: the Houſ- nf C55; umens was no way CO: mnparahl- - to what It is at this day. Iti IS tee caſe of 


Georg" Ferrers in 34 Henry VIIIth. and I shelf give it you at large, as it is in the Par- 


liamentaty H:itory. lt is taken from HorLINð GSHEAD, one of our antient Chroniclers, who 


is the more circum/antial about it; becuule, (favs he) as the caſe has been diverſly reported, 

an. is commonly al edged as a precedent tor the Privil-ge of Parliament; he had endea= 

vourcd to learn the truth thereof and to ſet forth all the circumſtances at large, from thole, 
who by their Inſtruction:, ouwznt beat 1 to know aud remember it. 


Tae Author tells us the Member's name was George Petre, Eſq; a Servant of the 


King, an! elected a Bu g ſs for the Fown of Plymouth in Devonthire : That one day as 
© he was going to the Pariiim-nt Houſe, he was Arreſted by a Proceſs out of the King's 
© Bench, at the Suit of one White tor the Sum of Two Hundred Marks, for which he 
© ſtoot] engaged as a Surety for one Weldon of S liſbury, and carried to the Counter in 


© Broad ttreet. And that Si- Thomas MoyLE, Knight, the 8 oeaker, being informed of this 
© acquainted the Houſe with it, who forthwith ordeicd the Serjeant at Arms to repair to 
6 the ſud Priſon, and demand the Priſoner, 


c Tus S-rjeant went immediately to the Counter ; ; but the Clerks and Officers there, 
© were ſo ſar from del:vering the Priſoner, that they forcibly reſiſt -d the Serjeant, broke 
his Mace, and kn:cked Jon his Servant. During the ſquabble, the two Sheriffs of Lon= 
don, ROWLAND HILL and HENRY SUCHCLIFF, came thither, to whom the Serjeant com, 


* plained of this abuſe, and of them required the. delivery of the impriſoned Member:; 


but they not only denied e deliver him, but treated the Serjeaue very contemptuouſly, 
and be was forced to return without him to the Houſe, 


© ThE Commons, after ſ»me d bate on the Caſe, ſnon came to a a reo'utinn to fend 
© their Srjeant to. the Sh riffs h aſe, and require the delivery of the Priſoner ; but before 


© the S<rjeant at Arms came wich the ſecond meiTage, the Sheriffs hat been told how heins 


© ouſly the matter was. taken, and th:r-fore they now delivered the Priſonei to him with- 


© out any h ſitation; but the Serj-an 's orders went further: He charge] the Sheriffs to 


appear pert -nally before the H uſe at eight o'clo k the next morning, and bring with 
them the Clerks at th: Counter, and ſuch other Oicers as were concerned! in the affray, 


Tk next day the Sheriffs &c appeared at the Bar of he Houſe, where the gpeaker 


charged them with the Contempt and Miſlemeanor, and commanded them to anſwer 


m. cdidtely; Without allowing ; chem any Council; though Sir Roger Cholmely, Record- 
C 
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cer of Londen, and others of the City Council offered to ſpeak in the Cauſe. In the end 
© the Sheriffs, and White the proſecutor were committed to the Tower, and the reſt to 
© Newgate ; there they remained two Days, and then on their own Petition, and at the 
< humble requeſt of the Lord Mayor of London and other friends, they were diſcharged. 


Tux ſame Authority informs us that the King, being advertized of theſe proceedings, 
ealled before him the Lord Chancellor and his Judges, with the Speaker of the Houſe of 
Commons, and ſeveral of the Chief Members of that Houſe to whom he declared his 


Opinion to this Effect. Sou 


c Hex firſt commended their Wiſdom in maintaining the Privileges of their Houſe ; | 
& which he would not have infring'd in any Point. He alledg*d that he, being the Head 


« of the Parliament, and attending in his own perſon on the buſineſs thereof, 


« ought in reaſon to have Privilege for himſelf and all his Servants in attendance on him; 
& fo that if FERRERS had been no Burgeſs but only nis Servant; in reſpect of That, he 


© ought to have Privilege, as well as any other. For I underſtand, (ſays he) that you 
c enjoy the ſame Privilege, not only for yourſelves, but even for your Cooks and Horſe- 


% keepers. My Lord Chancellor here preſent hath informed me, that when he was 
« Sneaker of the Lower Houſe, the Cook of the Temple was arreſted in London on an 
« Execution upon the Statute of Staple; and, becauſe the ſaid Cook ſerved the Speaker 
« in that office, he was taken out of Execution by the Privilege of Parliament. Likewiſe 


ec the Judges have informed us, that we at no time ſtand ſo high in our Eſtate Royal as 


cc in the time of Parliament; when we, as Head, and you as Members are conjoyn'd, 


< and knit together into one Body Politick : So that whatſoever Injury is done or offer'd 


“ during that time againſt the meaneſt Member of the Houſe, is juJged as done againſt 
& our own Perſon, and whole Court of Parliament ; the Prerogative of which Court, is 
& ſo great, that, as out learned in the Laws informs us, all Acts and Proceſſes, coming 
cc out of any other inferior Courts, muſt for that time ceaſe, and give place to the 
% higheſt. | CC 1 | 


© And as touching the Plaintiff in this Cauſe, it was a great Preſumption in him, know 
ce ing our Servant to be one of this Houſe, and being warned of it before, {till to proſe- 
<« cute this matter out of time; and therefore was well worthy to loſe his Debt, which I 
e“ don't wiſh, and muſt commend your Equity that, having loſt it by Law, you have re- 
6. ſtored the ſame againſt him that was his Debtor ; and it it be well conſidered, what an 
% Expence it hath been to our ſelf and you all, as well as loſs of time, which ſnould have 
& been employed in Affairs of our Realm, to fit here near a forti.ight, about this one 
ce private Caſe ; he may think himſelf better uſed than his deſert. This I hope will be a 
& good Example to others to learn better manners, and not to attempt any thing again{t 
“ the Privilege ef this High Court of Parliament, but to ſtay for a proper Opportunity. 
« This is my Opinion; and if I err, I muſt refer myſelf to the Judgment of our Lord 


< Tuſtices here preſent, and the other Learned of the Laws.” UPOW WHICH SIE. 
EBWARD MONTACUTE TORD CHIEF JUSTICE, VERY. GRAVELY 


GAVE HIS OPINION, CONFIRMING BY DIVERS REASONS, ALL FHAT 
THE KING HAD SAID; WHICH WAS ASSENTED TO BY ALL "THE 


REST, NO ONE SPEAKING TO THE CONTRARY. 


Tux next Caſe | ſhall Quote happened in the Reign of JAMES Ift. when the abſurd 


and fl:viſh Doctrines of DIVINE and HEREDITARY RIGHT and PASSIVE OBLE- 


DIENCE and NONRESISTANCE were firſt broached; Broached by that anvinted 

Pedant, and, after the manner of Courts, adopted by all his Courtiers. To a King and 

a Court, who carried the Notions of Kingly RIGHT and Kingly POWER to ſuch a 
| os | ms 


blaſphemous 


— —— ꝓE ͤwli —V—0.4 — — 


the Commons are afl*rted in the moſt manly and fpiri-ed Terms, 


3 
blaſphemous height, and ſet ſo little Value on the Liberties of the People, nothing could 


be more obnoxious than the Houſe of Commons; and accordingly we find many Inſtances 
of the Affronts offered to that Body. 


Tur firſt day the Houſe of Commons were ſent for to attend that King in the Houſe 


of Lords, SIR HERBERT CROF Ts, one of the Members, coming up with others to 


hear the King's Speech, had the Door ſhut upon bim; and one Bryan Taſhe, a Yeoman 


of the Guard, violent: y repulſed Sir Herbert, ſaying GOUDMAN BURGESS YOU 


CONIE * HERE. 


A Book was written by the Biſhop of Briſtol, which contained what the Houſe thought 
ſome Reflections upon their Proccedings, 


Six Thomas Shir! ey, Member for Stayning, had been commitjed Primer to che Fleet, 


on an Execution ſoon after his Return, and before the Parliame nt met. 


TE King i in ſhort claimed a Right of having the Returns of Elections examined by 
his Chancellor; and it became then, for the firſt time a faſhionable Opinion, that the 


Privilegesof the Commons wele only Conceſſions of the Crown, made en the Speakers 


Requeſt, at the mecting of every new Parliament, 


Luck1Ly for Poſterity the Houſe of Commons were in no diſpoſition to ſubſcribe to 


ſuch Doctrines, to ſubmit to Affronts, or to yeild up their Privileges to the dictates of an 
undeſcrving Monarch, or the attempts of a profligate Court. The Yeoman of the Guard 


Was obliged to aſk pardon upon his Knecs at the Barr of the Houle, and to receive a Re- 
primand from the Speaker. 


TRHE Biſhop of Briſtol, tho? a 8 of the Houſe of Lords, 1 was obliged to confeſs 
his Error, and recant the offenſive Paſſages in his Book. 


Tux Warden of the Fleet for taking Sir | þ Shirley was ſent to Goal ; and not 
releaſed, until he had firſt on his knees at the Bar of the Houſe confeſſed his Error and 
aſked Pardon,” The Houſe? did more; not content with making Examples of theſe Of- 
ſenders, they have left to Poſterity a Noble Monument of their eee e of the Conſti- 
tution, and of their Virtue and Spirit- in reſiſting the Attacks that were made upon it. It 
is an Apology from that Houſe to King JAMES; in which the Rights and Privileges of 


The Apology is too long 
to be inſerted in this Place, I wil only uanſeribe from it ſome paſſag zes that | are appoſite 


to my Subject. 


% AND contrarywiſe with a'] humble and due reſpect to your” Majeſty Our S. vereign . 


Lord and Head, again thole Miſinformations we moſt tiuly avouch. 


« Firſt. Tus our Privileges and F are our RIGHT and DUE INHERI- 
„% TANCE, no leſs than our very Le NDS and GOODS. © 


« Secondly, Thar our Privileges ad Liberties cannot be withheld from us, denied, 
« or unparcd, but with apparent Wrong to the who'e State of the Realm, 


% Thirdly, AND that our making of Requeſt in the Entrance of Parliament, to enjoy 
© our Privilege is an Act onlv of manners, and duth weaken our Right no more than our 


ſuing to our King or gur Lands by Petition; which Form, tho' new and mo:e decent, 


* than the cle by PRECIPE, yet the Sabject's Right is no leſs new chan old, 
CO Fauribly, 


* 
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& Fourthly, WE avouch alſo that our Houſe is a COURT OF RECORD; and 


56 ſg ever eſteemed, 


« Fifthly. That there is not the higheſt ſtanding Court in this Mand, that ought to 
cc enter into Competency, either for Dignity or Authority, with this high Cowt of Parli4- 
« ment; which with your Majeſty's Royal Aſlent gives Laws to other Cours, but from 
« gther Courts receives neither Laws nor Orders. „ | 


« Sixthly, and Laſtly. We avouch that the HOUSE OF COMMONS is the ſole pro- 
c per Judge of Return of all ſuch Writs, and of the Election of all fuch Membeis as bus 
& Jong unto it; without which the Freedom of Election were not intire : 

&« AND that the Chancery tho' a ſtanding Court under your Majeſty, be to ſend out 
© thoſe Writs, and receive the Returns, and to preſerve them; yet the ſame is done only 


* for the Uſe of the Parliament. OVER WHICH NEITHER THE CHANCERY NOR AN x 


© OTHER COURT, EVER HAD, OR OUGHT TO HAVE ANY MANNER OF JURISDICTION, 


It is impoſlible to read the Hiſtory of the next Reign, that of CHARLES THE Finsr, 


eſpecially the 14 or 15 firſt Years of it, without concewing the higheſt Reverente for the 


Memory of thoſe Great Men, who ſtood forth at that critical Period in defence of the Con- 


ſtitution. Never was there at any one time in the Houſe of Commons, nor perhaps in a- 


ny other Aſſembly, ſuch a Number of Men, eminent for Learning, for good Senſe, for 
Virtue and Courage, as appear'd in the Houſe of Commons during the Four firſt Parlia- 


ments of that unhappy Prince: and it is owing to the Virtucs and Aoilities of an ELLIOAr, 


a Cook, a LITTLETON, a GLANVILLE, a PHILIPs, and many others Recorded in the 


_ Hiſtories of thoſe times, that the Subjects of Britain are not at this Day as much enſlaved as 


thoſe of Fance and Spain. Upon all Points of Controverſy about the Conſtitution, much 
reſpect and diferenc> wili ever be ſhewn to the Sentiments and Opinions, and much more 


to the Determinations of thoſe venerable Patriots: and I will therefore without any Apolo- 


gy give you the S-ntiments of ſome of them upon the Breach of Privilege in Mr. 


Ror ls Caſe, in the 4th Year cf CHARLEs the 1ſt, extracted trom the Parliamentary IIil- 


tory. 


A Complaint was made to the Houſe of Commons by Mr. Rol Ls, a Member of the 
Houſe, and a Merchant, that his Goods were ſcized by the Officers of the Cuſtoms; upon 
which the Officers of the Cuitoms were ſent for and examined by the Houle, 


| Sir Joux ELLIOr, ſaid 
« Three things are involved in this Complaint: 


« 1ſt, The Right of the particular Gentleman 
& 2d. Tae Right of the Subject 1 5 


« 31, The Right and Privelege of the Houſe. 


Let the Committee conſider of the two former; an! for the viola“ on of the Liberties 
of this Houſe, let us not do leſs than our Fathers. Was ev r the Information of a 
Meinber committed to a Committee? Let us ſend for the Parties. | 


« Mr. Daws, one of the Cuſtomers, being called in to Anſwer the Point of Privilege 

& in taking I. RoLL's Goods, being a Member or this H -uſe, taid, He took Mr. Rs 
% Govus by Virtue of a Common under the Great Seal, and otuer Walkants remains 
r —n '.k.— e ug 


& in 


on a Judgment obtained in the Exchequer, 


6 


81 


« Sir JohN ELLIOT, The Heartbleod of the Common Wealth receiveth Life from 
ce the Privilege of this Houſe, = 


% Tt was Reſolved by Queſtion that this ſhall be preſently taken into Conſideration, 
© and being conceived a Buſineſs of great Conſequence, it is reſolved that the Houſe ſhall 
be formed into a Committee for the Freedom of Debate. 


&« MR. LiITTLETON argued. All Privileges are allowed for the Benefit of the Common 
« Wealth. Tue Parliament's privilege is above any other, and the Parliament oxLy can 


% decide Privilege of Parliament, and not any other Court. 


« ir RonerT PHILLIPs. Thus you ſee how faſt the Prerogative of the King doth in- 
« trench on the Liberty of the Subject, and how hardly it is recovered! He then cited 
« many Precedents, wherein the Goods of a member of Parliament were privileged 


„e from Seizure in the Exchequer. In 12 ELIZ. it was reſolved in Parliament, that 


<« twenty Days before, and twenty Days afterwards was the time of Privilege. 


ee And the Committee of the whole Houſe reported that they took into Conſideration 


<« the Violation of the Liberties of the Houſe by the Cuſtcmers, and at laſt they reſolved _ 


e that a Member of the Houſe ought to have Privilege of Perſon and Goods. 


In theſe Authorities, taken from the Proceedings of Parliament, I have confined m 
ſelf to the more antient Ones, omitting purpoſely thoſe of latter times; not becauſe the 


modern Journals do not furniſh any, but becauſe they occur ſo frequently, and are ſo well 


known, that I think it needleſs to trouble you with them. Scarcely a Seſſion paſſes with= 


out furniſhing Inſtances of One or Both Houſes of Parliament exerciſing the Power of 
Committing for Breach of Privilege, and of each Houſe's judging of its own Privileges 
without Controul. Even in the very laſt Scſiions of Parliament, we find by the Publick 


Papers that a Peereſs in her own Right, having been arreſted during the fitting of Parlia- 
ment, the Houſe of Lords impriſoned all the Parties concerned in bringing the Action and 


Executing the Writ ; and obliged them to pay all Coſts: And every one knows that in 


this Caſe the Privileges of both Houles are equal. 


It is, then, clear I think, from the conſtant declarations and proceedings of Parliament 
that the Houſe of Commons, hath at all times enjoyed and exerciſed the ſole Right of 
judging of its own Privileges, and of puniſhing for Breach of Privilege, 


I will now ſhew you by the moſt uncontroverted Law authorities, and by the concur- 
rent Teſtmonies of the Judges, and their declarations from the earlieſt Ages of the Eng- 


liſh Conſtitution down to our own time, that neither the Court of Chance: y, nor any 


Court in Weſtminſter Hall can, or ever did, preſume to diſcharge a Commitment by the 
Houſe of Commons; and that the Judges in England have always held and declared them- 
ſelves incapable of giving Judgment upon the Privileges of either Houſe of Parliament as 


being EXTRA SPHERAM ACTIVITATIS, 


% THoMAs THoRP being Speaker of the Houſe of Commons 31. Hen. VI. was in time 
& of Prorogation Arreſted and Impriſoned at the Suit of RicHaro, DUKE or YoRK, up- 


« Tyr 


n the Hands of Sin Jonun ELLIO r; that he knew Mr. Rolls to be a PARLAMENT 
„ Man; and that Mr. Rolls demanded his Privilege, but he did underftand that this 
« Privilege extended only te his PERSON, and not to his Goops, &c, | 
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4c Thnx Commons, at the reaſſembling of that Parliament, wanting their Speaker, ſent 
« up ſome of their Members to make complaint thereof to the King and Lords, and to 
« deſire their Speaker's Releaſe. 
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« Upon this the Duke gives the Lords an Account of the whole matter. 
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c WHEREUPON (ſaith the Parliament Roll) the Lords Spiritual and Temporal, not 
« intending to impeach or hurt the Liberties, and Privileges of them that were common 
<< for the S of this Land to this preſent Parliament, but equally after the Courſe 


- 8 & of Law to miniſter Juſtice, and to have krowlege what the Law will ſay in that 
35 4 Behalf. 33 . | 1 e 
0 „ Or ENEPD and declared to the Juſtices the Premiſes; and aſked of them, whether the 
by « ſaid Thomas ſhould be delivered from Priſon, by Force and Virtue of the Privileges in 
5 « Parliament or not ? | e 5 
1 6 To the which Queſtion the Chief Juſtice in the name of all the Juſtices, after San 
0 « Communication and mature deliberations had among them, anſwered and ſaid that 
. « they ought not to anſwer to that Queſtion. 
| 155 *< AND then follows | 57 
1 « 'The Judges Recognition 
{a ; * x, For it hath not been uſed before time that the Juſtices ſhould in anywiſe deter- —— 
33 4 mine the Privileges of this high Court of Parliament. e e | 
1 « 2d For it is ſo high and mighty in its Nature. 
1 „ 3d. THAT it may make Law.  - | Ls „ 
4 & 4th. And the Determination and Knowledge of that Privilege belongeth to the Lords 


* of the Parliament and not to the Juſtices, 


„ THEsE ſeveral Cognitions ſo materially weighty in themſelves, being publiſhed and 
% declared by all the Judges of England, and that before the Parliament, as a fixed 
0 « and ſtanding Rule of Law, and as a Memorial to all Poſterity's enrolled among the 
1 „Records of the ſaid High Court of Parliament, for ever to endure. e 
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nn AND this declaration has in all ſucceeding times been cf ſuch Weight and Authority, 
1 that I will venture to aſſert, there is not a sINGLE INSTANCE where the Court of Chancery 
ay or any inferior Court ever preſumed to diſcharge a Commitment of the Houſe of Com- 
mons for Breach of Privilege. And it will appear, in the two following Inſtances where 
- it was attempted, that by the Opinions of the moſt eminent Lawyers, by the Opinion of 
1 the Lord Keeper of England and all the Judges, and by a ſolemn Judgment of the Court 
a of Kings Bench, none of thoſe Courts AN DISCHARGE OR TAKE COGNIZANCE OF, 
1 the Commitment of the Houſe of Commons, EI | ; 


THe next Caſe I ſhall mention is taken from the Debates in Parliament; a Caſe, 
whick has been extremely well remarked upon in a Pamphlet lately Publiſhed, intitled a 
VINDICATION oF THE PROCEEDINGS or THE ASSEMBLY, &c. but it is too appoſite to 
be ommitted here; eſpecially as it was, I think, the fwſt attempt made ſince the above 
celebrated Determination in Thorp's Caſe, of drawing the Juriſdiction and Judgment 
of the Houle of Commons AD ALiup. EXAMEN: _ 


2 B 2 8 I 


3 


In 1680. A motion was made in the Houſe of Commons, in behalf of Judge Ray-, 
MON p, that one SHERIDAN in Cuitody of the Serjeant at Arms by order of the Houſe, * 
had applied for his HAEEAS CorPus, which the Judge denied, BECAUsE HE was Com- EE 
MITTED BY ORDER OF THE Hovsx, deſiring the opinion of the Houſe. Upon this occa- 7 
ſion SIR WILLIAM Jox Es, a Member of the Houſe, and as able a Lawyer as any in Eng- 
land, aſſerted in the Houfe; “ That there is nothing in the HABEAS CorPus AR, that 
& doth reach, or can be intended to reach to any Commitment made by either Houſe of 


“ Parliament. The preamble and all parts of the Act do confine the Extent of the Act to 
« caſes Bailable, and direct ſuch courſes for the execution of the Act as cannot be under- 

FX < ſtood ſhould relate to any commitment mide by either Houſe. A commitment of this 
| «* Houſe is always in the nature of a Judgment, and the Act is only for caſes bailable which 
| * commitments upon Judgment are not, 1 


HRE, then, is a Judge refuſing even to grant a Writ of Habeas Corpus for a commit- bo 
ment of the Houle of Cummons, and this not above two years after the paſlin 
of the Habeas Corpus Act: and Sir William Jones dcclaring to the Houſe that, that Act 
i was not intended nor could not be underſtood to extend to commitments by either Houſe 
| of Parliament. The opinions of theſe eminent Lawyers are of great authority from the 
characte's and reputation of the men; but they receive much additional weight from a con- 
ſideration of the Time in which they were given: For the Law preſumes that the intention 
| of an Act of Parliament is beſt known from thofe who lived at or near the Time in which 
| ſuch Act paſſed. And you will accordingly ſind this authority ſupperted by the opinion 
of the Lord-keeper, and all the Judges in England, in the next eaſe I am going to men- 
| tion; that is, the celebrated caſe of the AYLESBURY men. e i 


As this was the firſt Time that the Juriſdiction and the power of commitment of the 
Houfe of Commons ever was made a queſtion of in Weſtminſter Hall; as the queſtion in 
the Courſe of it, brought on a conteſt between the Houle of Lords and the Commons; as 
it was diſcuſſed both in Parliament and in Weſtminſter Hall, by the ableſt Lawyers and 
the greateft men in England; and as there was a folemn Judgment upon it in the King's 
Bench, which is now a Record and a ſtanding rule in all caſes of the ſame kind; I will 
with your leave inſert the caſe. N 1 e 


&« A complaint was made by the Honourable Houſe of Commons, that, ſince their laſt 
% Reſolutions in the cauſe of Aſhby and White, ſeveral actions had been brought b 
„J. PAr Y, J Oviar, J. PEyTon, H. BASsE, and D. HoRNE, and proſecuted by R. 
„ MEaD againſt the Conſtables of Ay leſbury, in breach of the Privileges of that Honour— 
« able Houſe; whereupon they were pleaſcd to order the Matter of the ſaid complaint to 


< be heard at the Bar of their Houſe, and order'd the Perſons concern'd to attend. there, 
and appointed a day according y. 
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« The parties appeared (all but Mead) when the Witneſſes were examined, and they 1 
« ſeverally call'd to the Bar of the Hoſe, and then withdrew, and upon full hearing, the MY 
„ Houſe were pleaſed to order their Sneaker to iſſue out Warrants, for commiting them 
« (being taken into Cuſtody) to Her Majeſty's Goal of Newgate. e 


Ix the Michaclmas Vacation 17-4 they prayed an HA EE AS Cokrus upon the Sta- 
tute 31. CHA. 2d; upon the return of Which all the Judges met, and adviſed whe- 
„ther they were bailable by that Statute? who were unanimouſly of Opinion THAT 
«© THEY WERE NOT; and accordingly they were remanded, And in Hilary Term 
“following they moved the Court of Queen's Bench for an Habcas Corpus, by the Com- 

| 1 e © mon 


«c 


(1 ) 


&« mon Law, which was granted; upon the Returns whereof the Judges of the Queen's 
e Bench deſired the Aſſiſtance of the reſt of the Judges whether they might be diſcharged? 
e who were all of Opinion, except the LoRD CHIET JusTice Hort, that they ought 
©« to be remanded. 


Bur as it was argued in the Queen's Bench by Council, and afterwards the Judges 
delivered their Opinion SERIATIM, I will, in order to ſhew the matter more clearly, 


extract ſuch par's of the Arguments of thoſe Judges, upon whoſe Opinions the Court 
founded its determination, as are applicable to the Cafe in Queſtion here. I make no 
| Extracts from the Arguments of Lord Chief Juſtice Holt, as his Opinion in that Caſe is 


not Law, having been over ruled by his Brethren upon a Conſul:atiou with all the Judges 


of England. | | 


&« Mr. Juſtice GouLD and Mr. Juſtice Powis ſaid, they would chiefly inſiſt ypon Le- 
ce gem et Conſuetudinem Parliamenti ; bat they would firft maintain the Form of the | 


& Warrant. | 


« Objection. That this is a Commitment by the Speaker enly; for that the Warrant 
c does not run, ordered by the Knights Citizens and Burgeſles in Parliament aflembled, 


according to the Precedent in my Lord Shaitſbury's Caſe 1. Nod. 144. 


« Anſweret by the Judges. 


« Tyar it is good, being according to their Form; and that it muſt be preſum'd the 
« Speaker's Warrant was by order of the Houſe, | e 5 


« Objection. This Commitment is fer bringing their Action at Law, and for taking 
« the due Courſe of Law. ; e Ts oo: 


« Anſwer. WHAT is Privilege, but diſpenſing wich the Law? The generality of 
« Breaches of Privilege are for taking the due Courſe of Law. If you go to icanning the 
« words of a Commitment, who knows not that moſt Commitments, that would hold 
« for fuch, do exprefs the Caute but ſhortly, and but juſt give a hint? And the Law does 
e preſume that the higher Courts do underſtand what they do, and therefore are not tied 
« up to ſuch ſtrictneſs as inferior Courts. 


„ Objection. SHALL the Houſe of Commons take a deſpotick power to regulate how 
„ Actions ſtha.l be brought, and what Actions ſhall not be brought ? 


« Anſwer. Can we ſuppoſe that high Court would ſtop the Progreſs of the Common 
„ Law ot England? *Tis highly diſhonorable to have ſuch thoughts; and no Body dares 


— 


„think o, or will preſume to ſay ſo; and People would laugh at one that ſhould ſay, 


_< the Houle of Commons will take away the Liberties of the People. 


© THERE is no better way to determine the Juriſdiction of either Houſe of Parliament, 
„ than by Uſave and Cuſtom; as the Bounds of Parithes are. That there is no Pre- 
* ced-nt or Caſe, nor ſo much as an Opinion, yet Gited, that the Courts of We'miniter 
Hall have a Power to Judge of the Authority of the Houſe of Commons; or that the 


Orders and Commitments of the Houſe of Commons, can be diſcharged in Weſtmin- 


% ſter Hall; nor were they ever before attempted to be diſcharged here upon ſuch a Com- 


% mitment by the Houſe of Commons; which is a good Argument, according to my 
Lord Coke's Rule, that we want Power to do it. It would be impeſlible for us to 


-; ON Judge 


* 


— 3. 
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„ Judge of the Privileges of the Houſe of Commons; for there are no printed Books of 
de their Privileges, nor is there any means, by which we can attain to the knowledge of 
« them; but their Cuſtoms and Privileges are kept, as Arcanas, in the Rolls and Records 
« of their awn Houſe; and their Privileges depend altogether upon Precedents in Parlia- 
„ment. They do judge it as a Contempt and Breach of their Privileges ; and who ſhall 
&« ſay nay ? They are proper Julges of the Matter; and upon the return it appearing 
© they were committed by the Houſe of Commons, our Juriſdiction ceaſes, So far 
« Gould and Powis. 1 | | 
PE Mx. Juſtice PowELL, ſaid. | 

« That the Commons have a Judicature, not by the Common Law ; but do Judge of 
„ Breaches of Privilege and Contempts to their Houſe, Secundum Legem et Conſuetudi- 
« nem Parliamenti : 4 Init. 23. and by this Law theſe Perſons are Committed, and now 


ate brought to be diſcharged by the Common Law. The reſolutions of the Commons 


« upon the Breach of Privileges, is a Judgment, and the Commitment an Execution of it, 


„ which cannot be controuled, for this would he to draw it AD ALIUD EXAMEN, and then 


« the Commons would not be Supreme Judges of their own Privileges, 


„That this Court may keep other inferior Courts within their Juriſdiction, but not the 
% Houſe of Commons: for no prohibition was ever granted to that Court, tho' they ex- 
«« ceed Juriſdiction. So if the Houſe of Lords do exceed, or take Cognizance of matters 
in the firſt in ſtance; no prohibitioa would lie: for no inferior Court can prohibit a ſu- 
« perior ; and no prohibition was moved here; nor could we have granted it; for the 
* Houle of Commons is ſuperior to all ordinary Courts of Law. 


" .E 


In the 4th. Inſt. 50, it doth not belong to the Judges to Judge of any Law, Privileges, 
« or Cuſtoms of Parliament: for the Laws Cuſtoms and Privileges of Par.iament are better 
sto be learned out of the Rolls of Parliament and other Reeords, and by Precedents and 
* continual Experience, than can be expreſſed by any one Mans Pen ES 

In 4 Inft. every Court of Juſtice hath Laws and Cuſtoms for its direction; ſome by 
e the Common-Law, ſome by the Civil and Cannon-Law, ſome by particular Laws and 
« Cuſtoms : ſo the High Court of Parliament SUIis PROPRIIS LEGIBUS, ET CONSUETU-=- 
c DINIBUS SUBSISTIT : That Judges ought not to give any opinion of a matter of Parlia- 
ment; becauſe it is not to be decided by the Common Laws, but Secundum Legem et 


Conſuetudinem Parlimentiz and Coke ſays. Iſta Lex ab onmtbus eſt querenda a multis 
« ignorata, a paucis cognita. Now who ſhall Judge this no Breach of Privilege; when 
«© the Houſe of Commons, who are the proper Judges of their own Privileges, have ad- 

e judqed it to be a Breach of their Privileges ? ke 


Te Judgment of the Court, as it was made up, upon the Roll by the directions of my. 
« Lord Chief Juſtice Holt, was Quia CocniTio Cavsz CAaPTIONIS ET DETENTI- 
NIS PREDICT, NON PERTINET AD CURIAM Do@MIN Z REGINA, IDEO REMITTITUR. 
Which is as ſtrong and conclaſive againſt the Juriſdiction of the Courts in Weſtminſter- 


Hall in Caſes of Commitment by the Houſe of Commons for Breach of Privilege, as words 

can make it. It has ſo much the force of a Law with the Judges in Weſtminſter Hall, 
and is of ſuch Authority, that, in the Caſe of the Honorable Alexander Murray committed 
by Otder of the Houſe of Commons about 12 or 14 Years ago, (the only caſe of anHabeas 


Corpus afk'd for on a Commitment of the Houſe of Commons, ſince the determination in 


that of the Ayleſbury Men) the Cauſe of Commitment return'd by the Goaler was only an 


Order of the Houſe of Commons, without any Crime alledg'd; and the Judges ſaid THEY 


COULD NOT QUESTION THE AUTHORITY. OF THAT Housz, R DEMAND THE CAusk 


OF THEIR COMMITMENT, OR JUDGE THE 


EHE SAME ; and therefore they refuſed to diſ- 
charge the Priſoner, and fo remanded him, * 


NOW 
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„ 


Nou if we are to look for precedents from the Mother-Country te ſupport our Chancel- 


lor's Conduct in the Caſe in queſtion here; you ſee that all the Precedents from thence are 


againſt him. Yet is it moft ſurpriſiny to hear with what confidence thoſe, who are for 
giving up our ding 1 aſſert the Juſtice and Legality of the Chancellor's determi- 
nation, without a fingle authority to ſupport their aſſertion. But nothing has ſur- 
priſed me more, than to hear grave men, and ſome who ought to know better, Jeanii 

upon the ſingle opinion of Lord Chief Juſtice Holt, as on a ſufficient authority; aliho”, 
they muſt know it is none, that it was over ruled, and that the very reverſe of his opinion 


| was declared te be the Law. To ſuch ſhifts are men reduced, who have a bad Cauſe ts 
defend! But what will become of theſe Antiprivilegians, when even this Twig, which 


they have laid hold of, and are forced to lean upon, is taken from them? If it can be 


ſhe wn that even Lord Chief Juſtice Holt's opinion, (which they conſider of higher author; - 


ty than that of all other Judges, higher even than an adjudged Caſe) is, in that part of 
the Ayleſbury Men's Caſe, which moſtly reſembles ours, diametrically againſt them, and 


againft our Chancellor's determination; will they be modeſt enough to give up the argu- 


ment? 


That it is ſo will appear upon a reviev of that Caſe. Every body knows that the Wr't 
of Habeas Corpus is of Two kinds. There is a Wiit of Habeas Corpus which the Sub— 
ject is intitled to by Common Law, and which is grantable eiily in Term time by the 
Court; and there is a Writ of Habeas Corpus by the Statute of 31. Car. IId which the 


Chancellor or any of the Judges is at all times to grant upon Application. The latter is 


the only Habeas Corpus that a Chancellor can grant. Now the firſt application for an 


Habeas Corpus in the above Caſe of the Ayleſbury Men was out of Term To Tre Loryp 
Keerer or ENGLAND, upon the Statute of 31. Car: IId. This is therefore the Applica- 


tion, which moſtly reſembles that, which was made to the Chancellor here, by Cooks 
and M*Neltl ; and it does, indeed, moſt exactly reſemble it. But the Lord Keeper of 
England upon the return of th2 Writ thought the matter ot ſuch conſequence, thar he did 


not chooſe to rely upon his own Judgment, nor did he chooſe to depend upon any help, 


which he could have from the arguments of the Priſoners C:.uncil (conſidering theſe per- 
haps as Men, whoſe duty it was to miſlead him) but he call'd to his aſſiſtance all the Judges 


of England, my Lord Holt one of them. All the Judges met, and after the moſt mature 
deliberation among themſelves upon the queſtion whether the Priſoners were bailable 1 


that Statute ? declar'd it unanimouſly as their Opinion THAT THEY WERE NOT, 


and they were accordingly remanded, 


I have before ſnewn it to have been the OJinion of Judge Riymond and Sir William 


Jones, very ſoon after the paſſing the Habeas Corpus Act, that, that Act did not reach the 


Commitments by either Houſe of Parliament Here then is that Opinion eftab'ifh'd into 


Law by a ſolemn Determination of the Lord Keeper and ali the Judges of England in 


1704. 4 


By what Authority then, or upon what Precedents could the Chancellor, on an Hab-as 
Corpus by the Statute of 31 Char. IId. diſcharge the Commitment of the Aſſembly? He 
eould find no Precedents at home, he could find none here; for no Chancellor or Judge 


| before him in this Iſland ever preſumed to queſtion the Commitments of the Aſſembly, and 


much leſs to diſcharge them. Will it be aſſerted that the Aflembly of Jamaica have not 
the Privileges of the Houſe of Commons? It is aſſerted; and the Advocates for this doc- 
trine go further, and ſay that We have no Privilege but what the King is pleaſed to al- 
low us. I will endeavour to prove that, if the Aſſembly have not the Privileges of the 
Houſe of Commons, they have no Privileges ; for that the King cannot by Law grant 

them 


( 14 ) 
them Privileze, Iwill endenvour likewiſe to ſhew that, if the Aſſembly do not hold their 
Privileges upon the ſame independent terms with the Houſe of Commons, the People of 


this Colony have no defence againſt the aſſaults of Arbitrary Power, no Security for their 
Jes, their Liberties, or their Properties. | 


It is aſſerted by thoſe who argue againſt Privilege that the King of Great Britain, as 
being ſtiled Torn of Jamaica and the Colonies, may give to his Subjects in thoſe Colo- 
nies what mea ure of Liberty, and what form of Government he pleaſes : an aſſertion moſt 
Ab'urd, Falſe, and Wicked: Theſe Colonies ate not like his Mijeſty's German Domi- 
nions, the PROPERTY of Our Sovereign. God torbid, they ſhould ever become the Pro- 
perty of any King or Potentate upon Earth! They are part of the Britiſh Empire, over 


the whole of which His Majeſty preftics as the Head, and fo ſtiled and declared in many 


Litiſn Acts of Parliament. Their Inhavitants are all Britiſh Subjects intituled to the 
Laws of England, and to its Conſtitution, as their Inheritance; poſſeſſing their Rights 
and Privileges by as free and certain a "Tenure, as that by which they hold their Lands, as 
that by which the King holds his Crown. Never was it pretended, till now, that a Bri- 
tiſn Suhjelt became a Slave ; or forfeited any of the Rights and Privileges of an Engliſh= 
man by ſeriling ina Britiſh Colony. Even in the Reign of Charles the II. when Arbitrary 


Power, under the Shelter of unlimited Prerogative, was making large ſtrides over the 


Land, thete was no difference made between the Rights and Condition of Subjects in the 
Clonics and thoſe in England. | : | | 


* Thy is a remarkable Caſe in that Reign which ſets the doctrine in a clear Light. 


It was an Action brought againſt a Governor of Barbadoes for ſome Arbitrary proceedings 


againſt a Gentleman there: the Governor's proceedings could nor, it ſeems, be juſtifi:d 
by Law, andhe therefore pleaded his Inſtructions. After paſſing thro' the lower Courts, 
tne Cauſe was brought by Writ of Error into the Houſe of Lords; and in the pleadings of 
the Lawyers the Conſtitution of the Colonies and the Rights of the Colfoniſts, are fully and 
finely ſet ſorth. It was argued that the Colonies could not be conſider'd as conquer'd 
Countries; ſince they were part of the Engliſh Empire, ſettled intirely by Engliſhmen, 
who neither did nor could forfeit any Right by ſettling in a Colony: that they hai a right. 
to the Laws of England: that the Judges there were oblig-d to determine according to 


Law : that Inſtructions to a Governor could only be underſtood as Directions in matters of 


State and Government; and could not be admitted in Judicial Determinations, without 
Oppreffion and Injuſtice to the Subject. And this doctrine was ſo fully admitted, that it 
was not denied even by the Lawyers on the other ſide. 1 

As a further proof that this was the general ſenſe of the Nation in that Reign, it is no- 
torious, that one of the Articles of Impeachment againſt the great Lord Chancellor Cla- 
Tendon was, THAT HE HAD INTRODUCED AN ARBITRARY GOVERNMENT INTO HIS MaA- 
JESTY's PLANTATIONS: An4 it is one of the Crimes for which that great Miniſter and 
Favourite was baniſh'd by Act of Parliament, and that, indeed, which in the Vindication 


he has left of himſeli he has ſaid leaſt to palliate or juſtify. 


Bur our Rights will beſt be underſtood by a review of the Conſtitution of this Colony 


of its beginning and progreſs to this time. Every Body knows that Jamaica was conquer- 


ed ſrom the Spaniards by a Fleet and Army ſent out by Cromwell, under the Command of 
Admiral PENN and General VENABLEs. After the Reduction of the Iſland, the Spaniards 


either quitted it, or were all driven out; ſo that it remained Inhabited only by the Soldiers 


who had conqueredit; and it was Govern'd of courſe by Military Laws, until ſome 3 
3 1 after 


Ps Caſes in Parliament. Sir Richard Dutton Plaint. verſus R. Howell &c. 


12 
* — 
# 
5:4 
nd 
7.8 
(K&S o 
N. 4 
N 
2 
3 
53 
ws 
me 
, 
3:46.34 
2 © 
28 
W. 
I 1 
oh 
* Og . 
8 
22 
7 Eg 
5 2454 
2 
bbq 
$0 
. 
$4 
2 
* 
* 
8 


R * 
W >. L. N "a" 
£ WW 8 


r „„ ↄ WS Be ne ties a RSS 5 3 SI 3 
n 5 2 ne 1 oc A OOO ROOF A IO 7 *. 
777 y o I LS Ta TY 


(38 1 


after the reftoration of King Charles the Second, when the meaſire of making it an Eng- 
liſh ſettlement by ſending out a Colony was adopted The King in order to induce his 
Subjects to tranſport themſelves and Families hither and become ſettlers, put out a Procla- 
mation offering them many Encouragements, and particularly, THAT ALL CniLDnhEv or 
ANY OF OUR NATURAL BORN SUBJECTS OF ENGLAND TOBE BORN IN JAMAICA SHALL 
FROM THEIR RESPECTIVE BIRTHS BE, REPUTED TO BF, AND SHALL BE FREE DEN I“ 
ZONS OF ENGLAND; AND SHALL HAVE THE SAME PRIVILEGES TO ALL INTENTS AND 
PURPOSES AS OUR FREE BORN SUBJECTS OF ENGLAND. | 


Nor could any thing leſs than this have been ſufficient to induce the Free Subjects of 
England to quit their Country and Friends, and ſettle themſelves in a remote and inho'pi- 
table Climate. In purſuance of the Royal Promiſe in this Prociamation, and as ſoon as 
the Colony was numerous and conſiderable enough to make it an object for Civil Govern— 
ment, a Civil Goveinment was inſtituted, the fame which has ſubſiſted in it ever ſince. 
The King could not give any other form of Civil Government or Laws than thoſe of Eng- 
land, and accordingly we ſhall ſee that the form of Government here reſembles that of 
England, as nearly as the Condition of a dependant Colony can be brought to reſem- 
ble that of its Mother Country, which is a Great and an Independent Empire. SS 


Hk, as in England, we have Conontns, ConsTABLES and JusTICES or THE 
PACE, We have a Court of CoOMMON-PLEAS, a Court of ExcHEQUER, aud a Court of 


KINGS BENCH ; we have a Court of CHANCERY, and we have a Court of Orninary 
for the Probate of Wills and granting Adminiſtrations. The Coroner is elected by the Peo - 


ple, the Conſtables are appointed by the Juſtices of Peace, the Juccices of the Peace and 
the Judges of all the Courts act by Authority of the King's Commiſſion under the Broad 
Seal The different orders of Judicature here, then are exactly like thoſe in England, 


ſubſiſting by the ſame Authority, and Inſtituted for the ſame purpoſes. There is the ſame 
Reſemblance preſerv'd in the ſo:ms of our Legiſlature. It is compoſed of Three Eſtates, 


of which the Governor (as repreſenting the King) is Head. Having ne order of Nobility 


here, the place of a Houſe of Peers is ſupplied by a Council of 12 Gentlemen appointed by 
the King, which in the ſyſtem of our Legiſlature forms the upper Houſe. The lower 


Houſe is compoſed, as in Britain of the Repreſentatives of the People elected by the Free- 


holders; and theſe Three Bodies form a Legiſlature, which exerciſes the higheſt Acts of 
Legiſlation, for it raiſes Money, and its Laws extend to the Life, Liberty, and Property 
of the Subject, ſeveral having ſuffer'd Death upon Laws paſſ'd by our Legiſlature, even be · 


fore they have received the Royal Aﬀent. Theſe Three Eſtates ought by the Conſtitu- 


tion to be perfeRly free in their deliberations aud perfectly independent of Each other. In 


their Legiſlative capacities they are intitled to, and have ever enjoyed, the fame Privileges 


with their Reſpective Bodies in the Mother Country which they are intended to Repieſ-nt : 
and they do preſerve, I believe, as nearly as they can, the ſame Forms. But the Two 
firſt Bran hes cannot from the Nature ef things be made to reſemble, thoſe they are ſuppoſ- 
ed to ſtand for, as nearly as the Allembly does. For Example. The King appears PER 
S$9NALLY and in full Majeſty at the Head of his Parliament; His Conſent gives full Life 
aud Duration to ſuch Bills as ate offer'd to him by his Parliament: and he has in himſelf 
full Power to approve or reject them. The Governor, tho' he Repreſents the King in our 
Legiſlature, yet acts by a delegated Power, and exerciſes only ſuch parts of the prerogative 
as the King is pleaſed to intruſt him with. Thus too, altho' his conſent is neceſſary here 
to the enacting Laws, and his conſent does give them full force while they laſt, yet it can 
give them but a Temporary Exiſtence, until the King's pleaiure is known; it is from his 
Majeſty's conſent that they receive their tull Life and Duration. Our Governor is alſo 
bound to follow Inſtructions in his Legiſlatve Capacity; and in this Capacity acts, in- 
deed, but miniſterially, and is not therefore, nor can from the nature of things be Inde- 
pendent. Tas 
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Tux members of the Councir, or upper houſe, do not hold their places as an inheri- 
tance, nor yet ſor life, but at pleaſure, liable to be diſplaced upon any occaſion by a Go- 
vernor; and they have often been diſplaced upon very ſlight pretences. This body then is 
but a very imperfect repreſentation of a Houſe of Peers; and, becauſe of the uncertain 
Tenure, by which they hold their places, wants much of that independence which is pro- 
per to every branch of the Legiſlature in a free Country. They want much too of the 
power of the upper houſe: But they have, perhaps, as fr? a ſhare of it, as it would be 
ſafe to trult to ſo flux and dependant a body. In their Legiſlative capacity however they 
have a conſtitutional right to the Privileges of Parliament; ſince in our Conſtitution their 


conſent is neceſſary to the enacting Laws. 


FT BE As$EMBLY, or lower-houſe, has an exact reſemblance of that part of the Britiſh 
conſtitution, which it ſtands for here: It is, indeed, an Epitome of the Houſe of Commons. 
Called by the fame authority, deriving its power from the ſame ſource, inſtituted for the 
ſame ends, and govern'd by the ſame forms, it will be difficult, I think, to find a reaſon, 
why it ſhould not have the ſame priviſeges and the fame powers, tke ſame ſuperiority over 
the Courts of Juſtice, and the ſam* rank in the ſyſtem of our little community, as the 
Houſe of Commons has in that of Britain, efpeciaily ſince all the Courts of Tuflice here 
are governed by the ſame Laws, enjoy the ſanie Privileges, exerciſe the ſame Powers, and 
hold the ſame rank with thoſe they reſpectively repr-ſent. Thus for example. The Ce- 


roner, the Juſtice of the Peace, the Juipes of the Court of King's Bench, Common Pleas 


and exchequer, the Chancellor and the Ordinary, have all tne power ef committing for 
eontempt. It is à power that every Ceurt has, as effentially neceſſary to its «<xiſtence ; 


for no Court could ſubſiſt without it: Thus che Grand Court can, and frequently does, 


Privilege a Juror from arreſts; and will even diſcharge his Horſe, if taken in execution 
during his attendance upon the Court; and the ſame Court does frequently grant protec- 
tions te men, during the ſitting of the Court. The Court of Chancery doth often grant 

Protections to the Suitors of that Court, I believe, for an indefinite time: and if any 


_ Officer were to execute a Writ upon a Perſon fo protected: the Court which granted the 


protection wou'd molt certainly commit the offender. Now if a Perſon ſo committed b 

the Court of Chancery were to apply to the Grand Court for an Habeas Corpus; and the 
Court upon the return of the Writ were to diſcharge the Priſoner, giving for reaſon that 
they could find neither in any Act of P'arliamant nor Act of Aſſembly any thing to juſtify 
the commitment, and fo record their Judgment and reaſon: The Court of Chancery 
would, I believe, conſider this as a violent attack upon its juriſdiction and authority; and 


reſent it as ſuch: and yet I believe the power of commitment by the Aſſembly for breach 


of Privilege is as well founded, in Law at leaſt, as the Chancellor's; and I will venture to 
ſay, it is founded upon as many Acts of Parli:ment and Acts of Aﬀembly. The Court 
of Chancery in England exiſts only by cuſtom, as every Court of Conſcience in England 
does, and I believe it will be found that no Ccurt of Chancery was ever erected here by 
Law or otherwiſe, but the King in his Commiſſion to the Governor, mention'd him as 
Chancellor and the Iſland ſeeing the n:ceflity of Such a Court, has ſubmited to it.“ But if the 
Grand Court ſhould go further; and, az a reaſon, 05 the Commitment was not warant- 
ed by any INSTRUCTION FROM THE KING: The Court of Chancery would, I believe, 
. | in 
© * The King, I think, can only conſtitute Courts of Law and Trials by Jury, that being the Engliſh 
onſtitution. _ f | | 
The Cou: t of Ordinary is defective in its Power, for it can inforce none of its orders. They are inforced. 
in Esgland by Fcleſiaſtical cenſures, which, I believe, the Biſhops wou'd not conſent to truſt a Governor with 
and the King cou'd not grant fuch a Power. Indeed the whole Power of the Governor, as ordinary, ſeems. 
to flow from a Law of this Iſland : how otherwiſe he derives his Power, whether by Patent from the Crown 
J know not but this demonſtrates how very cautious the Crown in ſettling our Conſtitution was, of exerting 
or extending its Prerogatives, even in thole early Times. 8 
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in this caſe alſo go further; the Judges would be diſmiſs'd ; there would, I make no doubt, 
be an information brought againſt them; and they would be taught by the ſentence of 
more upright Judges how criminal it is for any Judge to ſuffer himſelf to be govern'd 
in his judicial determinations by INSTRUCTIONS, or by any other rule, than the Laws of 
the Land. | 


IT appears, then, that the Inferior Courts do enjoy and exerciſe without interruption 
certain Privileges; ſome of them that of protecting man from Writs of Arreſt or Execution, 
and all of them that of commitfing for contempt: Let us confitcr by what Tenure the 
hold theſe P. ivileges, and from wh-nce they are derived. Are they derive! from the King, 


as conceſſions from the Crown? By no MEANS. The King has no power to grant 
ſuch Privileges; he has no perogative to protect any man frem rreſts, nor to commit any 


man to Priſon by his command; and this I will endeavour tc fnew. | 


EvkRy man has a right by the Conſtitution to proſecute his Debtor by an action at Law, 
to Sue out his Writ of Arreſt, or Execution, and take the body cf his Dcbtor, -unleſs he 
pays the Money. All Privilege from Arreſts is therefore a diſpenſing with the Law; and 
the generality of breaches of Privilege are for taking the due courſe of theLaw : and lo it vas 
{aid by the 3 in the caſe of the Ayleſbury men. Before the Revolution, the Kings of 
the Stuart race, did often aſſert a right of diſpenſing with the Law, and did attempt to do 
ſo: but this ill founded claim was continually denied, and their arbitary excrtions of ſuch 
a power conſtantly and ſtrictly oppoſed by Parliament, The frequent exertions of this and 
ſome other un-conſtitutional powers were the cauſe of all the troubles of that obſtinate, ill 
fated family; and at laſt brought on their ruin, in the expulſion of James the IId. at the 


Revolution. By the very Act which excluded the Male Line of that family, and which 


trans'erring the Crown into another branch, ſettled it upon the Prince and Princels of 
Orange. It is declared that, 4+ Whereas the late King James the IId. by the aſſiſtance of 


divers evil Councellors, Judges, and Miniſters employed by him, did endeavour to ſub— 
« vert and extirpate the Proteſlant Religion and the Laws and Liberties of this Kingdom, 


de by aſſuming and exerciſing a power of ditpenſing with, and ſuſpending Laws, and the ex- 
te ecution of Laws, without the conſent of Parliament, &c. The Lords Spiritual and Tem- 
&« poral, and Commons, purſuant to their Elections being now aſſembled in a full and free 
« Repreſentative of this Nation, do in the firſt place, (as their Anceſtors in the like caſe 
have uſually done) for the vindicating and aſſerting their antient Rights and Liberties 


Fir, „That the pretended power of ſuſpending Laws, or execution of Laws by regal 
« authority without conſent of Parliament is illegal. RO, oe 


Secondly. & THAT the pretended power of diſpenſing with Laws, or the execution of Laws 
by regal authority, as it hath been aſſumed and cxerciied of late is illegal, 


In the gth Article it is ſaid, 


Ninth. © Tram the freedom o Speech and debates, or proceedings in Parliament ought 


© Hot to be impeached or queſtion'd in any Court out of Parliament. 


& And in another place of the ſame AQ it is ſaid, — 
0 And they do claim, demand, and iuſiſt upon, all and ſingular the Premiſes, 48 
their undoubted Right and Liberties, 
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Uron which I ſhall only obſerve that this is not a new Law, creating any new Privi- 
lege in the People, or clipping the Prerogative ; but a Solemn Declaration and Aſſertion 
of the Peoples Rights, and what the Law and Conſtitution of England had ever been; and 
it cannot now be pretended, that by the Conſtitution, as it was ſettled and declared at that 
Glorious Period, the Revolution in 1688, the King hath any Prerogative to diſpenſe with 
Laws. It follows, then, that Privilege from Arreſt being a diſpenſing with the Law, the 
King has no Prerogative to grant Privilege. The Truth is, the King neither does, nor 
can grant Privilege, any more than he can make Law: but the Conſtitution, which allows 
the Subject a Right in Law of bringing an Action againſt his Debtor, and of Arreſting or 
4 Taking his Body, does in certain Caſes, and in Favour of certain Offices and Services, 
1 qiſpenſe with this Law. Hence, then, is derived the Privilege that has ever been enjoyed 
10 by the King's Servants, and the Two Houſes of Parliament, and hence thoſe Privileges 
| and Powers of granting Protections, whieh are exerciſ'd by the Courts of Juſtice. 


1 Thr King by his Prerogative has the ſole Right of convening a Parliament: but that 
13 Parliament being met, their Privileges are their own. By the Law of the Land, when 
0 the King calls any Perſon to his Service, he cannot give him any . 3 he gives him 
j | only an Office, in which ” Law, he is intitled to Privilege. The King by his Prero- 
gative may appoint as many Courts as he pleaſes; but they muſt be Law-Covurrs ; for 
j the King cannet inſtitute any new Juriſdiction. The Judges Commiſſions (as all Com- 
15 miſſions Civil and Military do) flow from the King: but he can neither amplify nor a- 
1 bridge their Power or Authority; nor prefcribe to them their Forms of Proceeding, or 
their modes of Adminiſt ring Jufliee. Theſe are all chalk'd out to them by the Law, and 
the antient uſage of their Reſpective Courts, within the Limits of which they are bound to 
move: and it would be Criminal in a Judge to ſuffer himſelf to be Govern'd by InsTRUcCTI- 
ox in judicial determinations, ſu Criminal, that many Judges have been cenſured and pu- 
niſhed, and ſome in Richard the IId's. time hang'd for it. | 


As the King cannot confer Privileges ; ſo he has no Prerogative of creating any new 
Power for Impriſoning the Subject, or abridging him of his Liberty. A Commitment 
per MAN DATUM Domini REGHs. is not geod, and muſt be diſcharg'd; becauſe the King 
does not act in Perſon, but hath commited all his Power judicial, ſome to one Court and 
ſome to another; ſo that no body is to be commited to Goal 2 the King's ſpecial Com- 
mand: And Huss, Chief Juftice in 1. Henry VII. fol. 4. ſaith, that Sir John Mark- 
ham told Edward the IV. he could not commit a Man ; becauſe, if the King did wrong, 


the Party could not have his Action, 


Ir is evident, then, that the Power of Commitment exerciſed by the two Houſes of Par- 
liament, by the Courts of Juſtice, by the Judges, Magiſtrates, and all the Officers con- 

cern'd in the Adminiſtration of Juſtice, cannot be meaſured out to them by the King in 
ſuch portions as he thinks fit: it is a Power with which they are inveſted by Law, and is 
incident to their reſpective Courts and Offices. 


Ign order to ſhew a nearer reſemblanee of our Conſtitution here to that of our Mother- at 
Country, and to bring the matter home to our Subject, we will (if you pleaſe) review ip 
and compare the power of Commitment which is exercis'd by the different orders and pow- = 
ers of government here and in England. Here then, as in England, it has been alread = 
ſaid that every Court of Juſtice has a power of committing for contempt, a power which 
ſeems to be inſeparably annex'd to every Court as eſſential to the ſupport of its lawful au- 
thority. Here too as in England, the commitments af the inferior Courts may be exa- 
mined, and diſcharged if irregular, by the Court of King's Bench, upon an HABEas 
 Corevs, by the common Law; and by the Chancelor, or any of the Judges, by the Statute 
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of 31. Charles IId. But the commitments of the Grand Court, or court of Chancery, 


cannot be queſtion'd, controuled or diſcharg'd by any inferior Juriſdiction: the incon- 
ſiſtency and abſurdity of an inferior Court's controuling a ſuperior one, would not be en- 
dured in any other country, I believe, but this, | 


Tat Law of England, vid aa and careful of the Liberty, as well as the Life and 


Property of the Subject, ſuppoſing that a Juriſdiction in theſe Courts without ſome check 
or controul, or ſome power to watch over them might be dangerous, and leave them at 
Liberty to overflow their bounds, and in the end overwhelm the Conftitution, has wiſely 


provided againſt this danger by ſubjecting all their proceedings to the inſpection ot Parlia- 
ment: And it is for this reaſon the Court of Parliament and each Houle of Parliament 


enjoys, in the order of the Britiſh Government a rank ſuperior to every Court of Juſtice 


and a power over them: and every Court in the Kingdom is amenable, and anſwerable for 


their Conduct to both or either of the Houtes of Parliament. It is for the ſecurity of the 
People iherefore, in their Lives, Liberties and Properties, that the two Houſes of Parlia- 


ment have power over the Courts of Juſtice : and it is from motives of wiſdom and public 
good that the commitments of either Houſe, (as I have ſhewn) are not to be queſtion'd 
by any other Juriſdiftion. The Houſe of Commons is the Grand Inqueſt of the nation; 
it is therefore in a more eſpecial manner the duty of that Houſe to enquire into all abuſes 


of power, and all public grievances, and to get them redreſs'd. 


IT is indeed from their Repreſentatives chiefly that the people can hope for, or expect, 


à candid enquiry into and a thorough redreſs cf grievances. The Hiſtory of England gives 


us many inſtances of the corruption of Judges and of their readineſs, either from motives 
of corruption, or from a ſervile and criminal obedience to the dictates of a Court to per- 
vert thoſe Laws to the deſtruction of Liberty and Property; which were intended for a 


nobler and better purpoſe, the ſecurity of both. But Hiſtory alſo ſhews us the ſalutary 
effects of the ſuperier power of the Houſe of Commons; and that it has at all times ſtood 
in the gap againſt oppreſſion. Many are the inſtances which occur in the Engliſh Hiſtory 
of Judges brought to Juſtice and to condign puniſhment by the Power of that Houſe: 
ſome Judges have been hang'd, ſome baniſhed and ſome have been degraded, fined and 


impriſon'd. In James the Iſt's. Time the Great Lord Chancellor, Bacon, one of the 
greateſt and wiſeſt men the World ever ſaw, was yet ſo corrupt in the adminiſtration of 


Juſtice, that he was impeach'd by the Commons, and upon conviction ſentenced to be de- 


graded from his dignity, Fined, Impriſoned and ſtript of the Office he had abuſed. And 
ſo lately as the Reign of George the Iſt. the Lord Chancellor Macclesfield was for the 
ſame Crime render'd incapable of his Office, Fined and Impriſoned. Every man of can- 


dour, who has any knowledge of the Hiftory and of the Laws and Conſtitution of En- 


land, muſt own that the Power, the Authority. and Superiority over Miniſters and 
Hours of juſtice which the Conſtitution gives to the Houſe of Commons, has been, and 


ever muſt be the chief Bulwark of the Conſtitution; and that without it, the Life, Liberty, 


and Property of the Subj 


je& would have no Security againſt the oppreſſion of Miniſters, 
and the corruption of Judges. ; 


| Tris is the Law and the Conſtitution of England, the Birthright and Inheritance of eve- 


ry Briton, and the only form of Government to which he can be made Subject without his 


conſent. Theſe are the Rights which our Fathers brought with them to this Iſland : Rights 
which no Earthly Power can diveſt us of without our confent, whilſt Great Britain conti- 
nues a Free and Independent Kingdom, and her Children retaia any degree of Love for 
the Laws of England and for Civil Liberty. b 


To 


—— 


— . 
— — — 


© 


o % oy . — 
AF vv 8 3 


FO. 
— 


— . . © 900 p * 3 r. — 5 Pers One " * * — 2 a — 9 — — ——— — — 2 
* * * *X * au * >. het A _ a — — — 
* 5 — L k. b —. — 2 * — — — - — — — — — 
S * - — — — —— — — 

2 2 - . 4 „ res. Gs ro * * — " * n — ods — 3 nog — . _ —— — = — — —— — — 

> 5. +64 + ge I* >E 1 1 1 x . . 2 , "OW 32 * = — — 2 . — po — 2 — a - 
n . 0 < N 0 q Ne al + "= > i * q > a pau — 4.4 7299 * — . + — 2 "_ — p RR aged — . — — — — — 
* * N * . 4 5 « * ” — — * 4. <a web - —— — N — — 
PORES Sores 2" OTE * — ©: = 2 * J 82 3 pg — 2 a. — — ne — — 5 —— —— — 

— * "SE * 3 ** ** A a * ** 2 * 8 WO * % ®, = 2 * N — — ade x * 2 1. T — — — = _ - — 


— 
8 4 ne 


—— 
— 


— 


2 e * 
* EET: = 
—— 


4 _ = = —_ 
o HEM — 
P 5 
5 — — — 


om: $42 
8 Indica 8 
— CC 
— — 


—— — 


n 
4 


— 


tution from the Rank which they hold in that of our Mother Countiy ? 


1 


W 


To ſay that our Rights and Poſſeſſions are ſecured to us by the Laws of England and 
yet at the ſame time that we have no title to thoſe Powers and (Privileges without which 
they cannot ſubſiſt, is downright Impudent Nonſenſe; it is mocking us with the ſound of 
Liberty and Property, and Rubbing us of the ſubſtance. 


Ir we are Freemen, and not Slaves; our Liberties are as much our Inheritance, as our 


Lands. If our Lives, Liberties, and Properties are not our Inheritance, ſecured to us b 


the ſame Laws, determined by the ſame juriſdictions, and fenced in and defended by the 
ſame Conſtitution, as the Wiſdom of our Anceſtors found it neceſſary to Eſtabliſh for the 


preſervation of theſe Bleſſings in our Mother Country; then are the ſubjects of the Colo- 
nies NO Freemen but Slaves; not the Free Subjects, but the Outcaſts of Britain; po- 
ſleffing theſe invaluable Bleſſings on'y as Tenflants at Will, the mcit uncertain and wretch- 
ed of all Tcnures ; and liable to be diſpoſl fled by the hand of Power. Ly 


Lorn Chir Juſtice Cooke, (that Oracle of Law) being a Member of the Houſe of 
Commons in the Reign of Charles the I. ſaid in a Conference wich the Lords.“ For a 
« Freeman to be Tenflant Ar wILL of his Liberty; I will never agree to it“ It is a Te- 
nure not to be found in all Littlecon. And there is certainly no other diſtinction between 
Freedom and Slavery, but that a Freeman has his Life, his Liberty, and his Property ſe- 


cured to him by known Laws to which he has given his conſent ; and that he cannot be 


diveſted of any Right but by a Judgm-nt of a Lawful Court, and for Breach of ſome Law 


of the Land: Whereas a Slave holds every thing at the Pleaſure of his Maſter, and has no 
Law but the Will of his Tyrant. Can there be a more Slaviſh or Infamous Poſition, than 
that we have no Conſtitution in the Colonies, but what the King is pleaſed to give us? 
And is it poſſible that, among a People who ſtile themſelves Britons, Men ſhould be ſuf- 
ſer'd, or liſtened to with any patience, who have the Effrontery to own maxims and to 
propogate Doctrines ſo ſubverſive of every thing that ſhould be dear to a Briton! Were it 


poſſible to repreſs an Honeſt Indignation at the degeneracy of theſe Men; it would be plea- 


fant to conſider the Inconſiſtencies and Contradictions they are led into in their Argu— 
ments and Endeavours to prove us Slaves, For Example, T hey will tell you gravely 
that the Subjects in the Colonies are Freemen ; that they hold their Lands, their Lives, 


and Liberties under the ſecurity of the Laws of England; that they have a Right to Juſtice 


Adminiſtred in the ſame Forms, and by the fame Rules as in England; and that their 


Courts where Juſtice 's Adminiſtred derive their Exiſtence from the ſame ſource, have the 
ſame Powers, aud ſtand in the ſame degree of Subordination to one another, as the Courts 


of Juſtice do in England. But they aflert that the Repreſentative Body of the People, a 
Court by the Laws of England ſuperior in Rank, in Power, and Importance to all thoſe 
Courts, is in this Colony (by a Strange inverſion of the Conſtitution) placed below them: 


that is in plain Engliſh. “ You are Freemen, intitled to all the Rights and Privileges 
« of Engliſhmen, but your Con{titution wants the only Fence, which in your Mother 


« Country ſecures to the Subject thoſe invaluable Bleflings.” Can there, in the Name of 


God, any Hineſt reaſon be given why the order of things in this Colony ought to be thus 


inverted ? or w'y the Repreſentatives of the People ſhould be ſo degraded in our Conſti- 


I am not fo abſurd as to ſay, or imagine that the Aſſembly of this little Colony is any 
way equal in Dignity or extent of Power, to the Houſe ot Commons. The Houſe of 
Commons repre: ſent the People of a mighty Kingdom, of which this Colony is but a pert; 
th: Houſe of Commons have for their Object the whole Biitiſh Empire. its Intercſts, and 


Connexions with all the World, Our Aſſ:mbly Acts in a much narrower Field; its O- 


perations, 


* 
75 
2 
Z 


. 
** 
8 
25 
* 
3 
> * 
8 
1 EN 
: WE 
83 
8 
3 
50 
A 
AS. 
= 
8 
5 
ED 
2 
IM 


321 


perations, confined and circumſcribed within the Limits of this little Community, ex. 


tend net to any other part of the King's Dominions ; and its power, like that of all other 
Bodies thro' the Britiſh Empire, is ſubordinate to that of- Britiſh Legiſlature, which is 
and muſt in the nature of Things, be ſupreme over all the Britiſh Dominions. I contend 
not for an Equality of the Colonies with the mother Country ; they are, and in the nature 
of Things muſt be, dependant upon it. But I contend-for a Right in the Subjects of this 
and every Colony to the Laws of England; that this Colony has a Conſtitution, and a 
Form of Government reſembling as nearly, perhaps, as poſlible, that of England; That 
it has enjoyed this Conſtitution ever ſince Civil! Government was firſt eſtabliſhed here; and 
that no 7 of Government repugnant to the Eng 1h Conſtitution can be impoſed Upon 
us againft our Conſent, without actually degrading us from the Rank of Engliſpnen, and 


reducing us to a Condition ef Slavery. Upon this foundation, then, I do affrm that the 


Houſe of Aſſembly of Jamaica does, and muſt hold the ſame Rank in our lictle Syſtem, as 
the Houſe of Commons does in that of our Mother Countiy; that the Court of Chancery 


and all the Courts of Juſtice ſtand in the ſame degree of Subordination and Inferioricy to 


it, as thoſe Courts in England do to the Houte of Commons; that it is neceſſary for the 


publick Security that this Court ſhould have a power to queſtion the proceedings, repreſs 


the Exorbitancies and reſtrain the Exceſſes of all other Courts; and that this Power can- 
not be preſerved, if the Court ef Chancery or any inferior Court is allowed to examine or 
diſcharge the Commitments, or controul the Juiiſdiction of the Aſſembly in Caſes of Pri- 
vilege. | e 


The Wiſdom and Experience of our Anceſtors in Eng'and taught them that it was 
neceſlary for the Security of Life, Liberty, and Property, that there ſhould be a power 


ſome where in the Conſtitution to controul the Coutts of Juftice ; and they did moſt wiſe] 
place the power of controuling them where alone it could be ſecurely placed, in the Par- 


liament, in each Houſe of Parliament, in the People by their Repreſentatives, What 


| Reaſon er Juſtice is there in denying the People's Repreſentatives here the ſame Salutary 


Power of Controul ? Is there leſs danger to be apprehended from the Oppreſſions and Iu— 
1 of thoſe Courts here, than in England? Is the Chancellor, are the Judges here 
ikely to be more learned, more free, more independant, miore virtuous, and leſs corrupt, 


than the Lord High Chancellor and the Judges in England ? Or are the people leſs to be 


_ truſted with righting themſelves than thoſe of England? I think none of theſe Things will 


be aſſerted: I am ſure they cannot be maintained. Ii think the danger that would reſult 
to this Country from the want of ſuch a Power in the Aſſemoly ttill greater, unde niably 
greater, than it would be in England, from the weakneſs Sf our Condition, wh ch in 
1 admits not of a Conſtitution ſo perſect and ſo capable of giving publick 

ecurity. : | | 


LET me explain myſelf. It has been ſhewn he!ore, that our Legiſlature here wants in 
its Two Firft Branches (from the dependent condition of the Governor and Council) a good 
deal of that Freedom, which is neceſſary to the Legiſlature of a Free Country; and that 
on this account our Conſtitution is defective in point of Legiſlature, thoſe Two Blanches 
not preſerving by any means ſo near a Reſemblance to the parts of a Biitiſh Leg ſluture 
which they ſtand for here, as the Aſſembly does. This is a defect in our Conttitutiun | 
which cannot from the nature of things be intirely remedied ; for we can never exvect the 
Happineſs of the Kings Perſonal preſence amongft us, nor have we any Claſs of Men dis- 
tinguiſh'd from the People by inherent Honours. But there are defects, Ix poixT oF ju- 
DICATURE, more important than theſe, ani] more dangerous to Liberty; and which may 
and therefore, I hope, will one time or other be remedied. In England Judges hold their 
Places QUAM DiU E BENE GESSERINT : here they hold them upon the flippery and un— 

i — —— Cel tal. 
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certain Tenure of DURANTE BENE PLACITO ; and they are put in and diſplaced at a Go- 
vernor's Pleaſure. In England the King cannot exerciſe a Judicial Office himſelf ; for, 
tho' Juſtice and Judgment flow from him, yet he diſpenſes them by his Miniſters, and has 
committed all hs judicial power to different Courts. And it is highly neceſſary for his 
People's ſafety thai he Huld do ſo: for (as Monteſquieu, who has inveſtigated the nature 
of Govenment, and ſcems to be perfectly Maſter of the Subject, ſays upon the Conſtitution 
of England) there can be no Liberty, where the Judicature is not ſeperated from the Le- 
willative and Executive Powers, His words are, Il n'y a Point encore de Liberte, ſi la 
% Puiſſance de juger n'eſt pas ſẽparẽe de la Puiſſance legiſlative; & de L'executrice. Si elle 
« Etoit jointe a la Puiſſance 16. iſlative, le pouvoir ſur la Vie & la Liberte des Citoyens 
fteroit arbitraire ; car le Juge roit [.62iflatesr. Si elle Etoit jointe à la Puillance exe- 
„ cutrice, Le Juge pourtoit avoir la torce d'un Oppreſleur.” There is no Liberty, i the 
Power of Tuaging be not jepr ated from the Legiflative and Executive Powers. Were it join d with 
the Legiflutive, the Vile and Liberiy of the Suijett would be expoſed to Arbitrary controul; for the 
Judge would be then the Legiflator, Il ere it joined io the Executive Power, the Fudge might behave 
with all the violence of an Opprefſore 5 : j | 


Hine the Governor, who exerciſes the Executive and aſhare of the Legiſlative Power, 
holds and exerciſes alſo two of the moſt conſiderable Judicial Offices; for he is CHANCEL=- 
Lok and h=is ORDINARY : Juriliftions, which in the courſe of a very few Years bring 
the greateſt ſhare of the Property of this Country to his Determinations. As Judge of 
theſe Courts, then, and by the Influence he may acquire over thoſe of all the others, theGo- 
vernor is veſted with a very Unconſtitutinal Power: a Power. which puts the L:ves, Liber- 
ties and Properties, of the King's Subjects here too much in his Mercy; and which would 
leave them no Security for any thing, if the Courts of Juſtice, particularly thoſe in which 
he preſides, were not Subject to the Inſpection of, and Subordinate and amenable to, the 
Repreſentatives of the People; as they are in England. „ Fs 


Ou preſent Governor is ſaid to poſſeſs, together with the moſt Amiable private Quali- 
ties, a great deal of Learning, a very extenſwe Knowledge of the Conflitution of Britain, 
long Experience and Habitudes in Buſineſs, and very. Singular Talents for Government. 1 
am ready to allow His Excellency all the good Qualities he poſleſſes. If we could be al- 
ways ſure of good Governors, to contend for Privilege were but Vanity, perhaps, and 
Folly. But as the fame God, who in his Mercy gives Wiſe and Religious and Juſt Go- 
vernors, may alſo in his diſpleaſure, and for our Sins, permit Hypocrites and I yrants to 
Nule over us; We ſhould not yield to any illegal, or unconſtitutional Act of a Good Go- 
5 way be drawn into precedent, and made an oppreſſive uſe of in the time of 
2 bad One, 1 | 8 ae, 


Such, I think, was our Chancellor's late diſcharge of a Commitment by the Aſſembly, 
as well as the Record of his Jud zment upon that Occaſivn: a Record, wh ch does avowed- 
ly ſubject the Juriſdiction and Power of Commitment of that Houſe to the Judgment of an 
Inferior Court, and which if ſuffer'd ts ſtand, moſt effectually diſarms the Aſſembly and 
conſequently leaves the People without any Protection againſt the Oppreſſon and Injuſtice 
of Courts, or the Corruption, the Rapacity and [niquity of future Governors. To illuſtrate 
this, give me leave to ſuppoſe a very poſſible Caſe. Suppoſe the Day artived then, when 
our preſent Governor ſhall be recall'd : Suppoſe his Succeſſor already in poſſeſſion of his 
Government; and ſuppoſe him a Man every way the reverſe of this; Poor. Needy, and 
Rapacious ; depending for his ſupport upon ſome Powerful Miniſter ; who, having ſubſiſt- 
ed him for the former part of his Life, will be ready to ſupport him in his Government a- 
gainſt the Complaint of any injured Man, in order to prevent his becoming again. a 1 555 
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nen upon him. Suppoſe him in ſhort ſent here to fill his Bags, and perhaps to execute the 


Vengeance of a Miniſtry upon this unhappy Colony, for having in ſome inſtances oppoſed 
their Will and Pleaſure. e 1 


He begins his Adminiſtration with new modelling the Courts of Juſtice and diſpoſing 
them for a Blind Obedience to his Will. He diſplaces the Judges, and fills the Bench 
with ſuch Men as he can depend upon. He diſplaces the Attorney General, and puts a 
Man in that Office exactly fitted for his purpoſe, and Obſequious to his Commands. Eve- 
ry thing thus prepared, the Scene Opene, aud Oppretſion of every kind, and from every 
quarter is let looſe upon the People. The Patent Officers, their Deputies, and even their 


| Deputies Deputies (for ſome time paſt very impatientiy kept within bounds by his Majeſ- 


ty's Graciuus Proclamation, by the Integrity of the Governor, the Power of tne Aſſembly, 
and the Juſtice of the Courts) now reſume their Spirits and (the Aſſembly diſarm'd, the 
Tyrant bribed, the Proclamation forgotten, the Courts of Juftice ſecured, and all obſta- 
cles remov'd) they practice every kind of exaction with Impunity ; and like a Torrent thay 
has for ſome time been withheld, overflow the Land and leave every where marks of their 
Rage and Violence In the Courts of Law all is Jnjuſtice and Oppreſſion; the Guilty 
are ſcreen'd from Puniſhment, by NorLLE PROSEQUI : the Innocent are harraſs'd by Infor- 
mations; Juries are pack'd ; Men are convicted of Crimes not Committed, and upon 


| Laws not violated ; and obliged to give up a great part of their ſubſtance, in order to pur- 


chaſe a quiet Enjoyment of the Remainder; to purchaſe a Temporary Exemption from 


Puniſhment, or to preſervo a paltry Exiſtence. 


Bur, bad and wretched as is the Condition of the Subje& in theſe Courts, it is worſe 


as you go higher, PROCUL A Jove, PROCUL A FULMINE. Take a view of the Courts 


where the Tyrant preſides in perſon ;z and you will find that Corruption, Injuſtice, Rapine' 
and Oppreſſion know no Bounds, where Judicature is uncontrouled. Here the Law of 
the Land is trampled upon, and InsTRUCTIONs are brought to ſupply its Place. Here, 


in Violation of Macna CHAx rA Juftice is Sold; it is delayed by an unreaſonable pro- 


tracting of Cauſes; it is denied by diſcouraging Appeals trom the inferior Courts, and re- 


fuſing them in his own. Under theſe diſcouragements Commerce languiſhes for ſome 


Time, and then forſakes us : the Merchants quit the Country, and the Ships do not fre- 


quent it; Money is fcarce; the Planter's produce lies on his Hands, an uſeleſs Drugg;* 


and the neceſſarys of Life and the Implements of Induſtry are furniſhed upon the moft' 
exorbitant Terms; exorbitant in proportion to the uncertainty of Payment. DN FL 


In this extremity what Relief has the wretched Subject? His Majeſty's Ears, it is true, 


are ever open to the Complaints of his People, and his Royal Heart is graciouſly diſpoled 


to relieve them; but alas! how few of the wretched people will be capable ef applying for 
this Relief? Some will be deterr'd by Threats, and the dread of that unlimited power 
which hangs over them: many more will abſolutely be diſabled by Poverty; and the few, 


who may have this Remedy within their Reach, will be thoſe who have been leaſt op- 


preſo'd, and who therefore leaſt deſerve Compaſſion. | 


Ar laſt the Occaſions of Government, or perhaps, an order from Home, make it ne- 
ceſlary to call an Aſſembly. Hope is the Companion, and too often the cnlv Relief of the 
unhappy. who are ever prone to entertain it, upon the ſlighteſt Grounds. Thele wretch- 
ed People then begin to flatter themſelves with hopes of Relief from their Repreſentatives, 
from that Body, which was wont to ſhelter them againſt all Opprefſion. Fondly imagin- 
ing this Circumftance to be a fignal, and a forerunner of returning Liberty, they joyfully 
hail the happy Omen, and expect the meeting with Eagerneſs and Impatience. The 
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Aſſembly met; the unhappy and oppreſſed People flock in crowds to their Doors ; the 
Fathers of Families, diſconſolate Widews, and helpleſs Orphans, diſpoſſeſſed of their 
Properties, groaning under Oppreſſion, and covered with Miſery and Want, preſent 
themſelves at the Bar; ſet forth their Grievances; and in the moſt moving Attitudes, 
and with all the pathetick Eloquence of Diſtreſs, implore the Relief and Protection of 
the Houſe. The Houſe receive their Complaints, and vainly imagining themſelves poſ- 
ſeſs'd of their Privileges and Antient Pewers, they (according to the practice of their An- 
ceſtors) give the redreſs of theſe Grievances the fiſt place in their Deliberations. They 


take the Examinations of the injured, and ſummon the wicked Inſtruments of Oppreſſion 


before them, in order to gain the fulleſt information about their Oppreſſions; and, ac- 
cordin 3 to their duty, lay the Facts before His Majeſty for redreſs. Here they are ſtopt, 
their Dreams vaniſh, the Criminals refuſe to appear before them, and the Houſe is given 
to underſtand, that they were called together for the granting of Money and that this (tho? 
the leaſt and meaneſt End of their original Inſtitution) is now the only power they have 


a right to Exerciſe. In vain do they order the delinquents into Cuſtody ; the Chancellor 


by Virtue of the precedent before him diſcharges them; and this odious Record now ap- 


pears to them in its proper Shape, as a molt dreadfull Inſtrument of Tyranny and Op- 


preſſion. 


This, my Dear Sir, is a Picture of the Miſeries we are all liable to; if the Court of 


Chancery is ſuffer'd to determine the Privileges and controul the Juriſdiction of the Aſſem- 


bly. Do not think it overcharg'd: it is not drawn from the extravagant Images of an Ac- 
tive Fancy; be aſſured it is taken from Life; from what has already happen'd, and does 


now actually exiſt. If we are to give any Credit to written Accounts ef Voyagers, or to. 


the Evidence of thoſe whe have been on the ſpot, it is a faithful Repreſentation of what 


our Neighbours, the American Spaniards, do at this time endure. Nor is there an Op- 


preſſion, Injuſtice or Hardſhip in all the above Catalogue, which that Unhappy People, 


have not at times been made to ſuffer; and all from a Power in their Courts of Juſtice, 


which has no Conſtitutional, or Effectual controul : for where the Judicature of a Coun- 


wy is without ſome Conſtitutional check ſufficient to keep it within Bounds ; I defy any 
Ma 


n to ſhew me, what ſecurity the People of ſuch a Country can have for their Lives, their 
Liberties, or their Properties. It is true that, were we baſe enough to part with our defence 
and give up the Juriſdiction and Privileges of the Aﬀembly ; it is not certain, it is perhaps 


not probable, that all the ill conſequences I have enumerated would at once flow from it, 


and be felt by the preſent Generation in their utmoſt ſeverity. But it is probable that ſome, 
and poſſible that all of them might follow: And, whilſt ſuch a poſſibility remains, we are to 
all Intents and Purpoſes Slaves, as much as the aforeſaid Unhappy Spaniards, or any other 
Slaves. Our condition in that Caſe even tho' we do not actually ſuffer the ſame Hardſhips, 
differing from theirs only as that of a Slave who has an Indulgent Mafter, differs from his 
who has a Cruel One; FOR IT 1s THE POWER, WHICH ANY MAN HAS OF TAKING MY 
LIrE, LIBERTY, OR PROPERTY WITHOUT MY CONSENT, THAT CONSTITUTES AND 
DeFines SLAVERY. You ſee, then, the Importance of the Preſent Conteſt: And of 


| how much Conſequence it is, eſpecially to us who are fixed to the ſoil; ſince every thing 


that an Engliſhman holds Dear, is ſtak'd upon the iſſue ot it. 


In a Conteſt where the Strugle is for ALL, it would be ſurpriſing to find any one ſo. 


Fooliſh, or ſo Abandon'd, as to contend for giving up the Peint; did not Hiftory (to 


Humble the Pride of Man) ſhew us, that a'l Ages, and all Countries, have produced ſome: 
ſo ſtupid as to ſell their Birthright for a Meſs of Pottage, ſo baſe and degenerate as to court 
the Yoke. And Hiſtorical Juſtice has in Vain deliver'd theſe wretches down to Poſterity, 
as Criminals, in the moſt odious Colours; ſince the World ſtill continues to proces Le 

| | VACONITETS.. 


* 
23 
A 
2 
rg * 
"24 7 4 
22 n 
* 5 
* * 
v 9” "4 n 
„ 
£ 1 p 
1. * bs 
1 De 4 
©. 73% 
iS 4 
. >. 
F 
Af; 
CHARA * 
Ni 
. 
1 772 
Nu 
AS A 
* — * 
3 
3 
NR. 
3 
N 
3 
7 7 5 # 
$54 
* of 
A 
"0 
Þ . 
7 
7 
* 
" 12 
: 1 
n 
3 
1 
RS 
KY 
77 
4 


ww TA 3 FSR t 0 a - - 4 1 1 ö 3 * 1 r 5 
ccc e ets £ , * p : 8 2 
ODS En LS ò³ĩĩ?'l x x r N 5 2 5 ; . . 
R 41 N N 78 4 * 7 9 4 7 * : N 
FE) FS EE e „ EE CRE wv CE 33 7 


ge 2 
n 


2 5 as Me Ents OS "Cas he _ Seeg PISS! » 

h n 2 n 9 APE . N . — 2 8 * 2 
S Ä 6’5.q f!!! «! ] ] ß ̃ͤ MWM. ͤ ul ]% o ͤůuw-vwLrvß— ß ̃ 2 
„ ee e, of 5 5 . 3 CE 8 2 
MA . ** 6 : 9 8 = Pcs d eee TL l N 


F 


* Es Us ou 8 


(#3 -] 
Monſters. The number, indeed, of Men amongſt us, who contend for Slavery, is, (thank 


God) ſmall: and ſome of theſe, no one is ſorry to indengag'd againſt their Cuuntry. They 
have very happily and properly lifted in ſuch a Cauſe; fince the Immorality of their Cha- 


racters would diſgrace a better. But there are others, on the ſame fide, of a very different 


ftamp, Men who wander not from the right way intentionally, hut as having been miſled, 
Theſe every Good Man is concern'd for, and wiſhes to be reclaim'd; ſince it is for the 
Public Gocd that all Honeſt Men ſhould think alike, and act together, in a matter of ſuch 


Public Concern. 


TI THINK it impoſſible ſuch Men ſhould continue in their Errors; if they would only 
take the trouble of examing by the light of their own Reaſon, the Arguments which are 
made uſe of to perſwad?, to frighten us out of our Freedom; Arguments that affront our 
Spirit, and inſult our Underſtan lings. We are told, fir inſtance, in the Public Papers, 
we are told it in private, that if the Aſſembly does not proceed to Buſineſs, (their Privi- 


leges unvindicated ;) we ſhall looſe our Legiſlature. We are told further that his Majeſty 


in Council has dete:mined againſt us, and has given us to underſtand that if we inſiſt on 
our Privileges, he ſhall be under a neceſſity of applying to his Parliament, to make Laws for 


us, 


T rave ſeen no ſuch Order of Council; and the Perſon who is faid to report, that there 
is ſuch an One, deſerves fo little Credit that I will not believe it, before I have better Au- 


thority. Till then I ſhall conſider it as an Impudent Calumny, calculated for the dirty 
- purpoſe of ſerving ſome Turn, and tending to caſt a refl ction upon the Juſtice of the 


NM G:acio4s and Beſt of Kings, upon the Integrity of his Miniſters, and the Lords of 


His Majeſty's Privy Council, and upon the Honour and Independence of a Britiſh Parlia= 


ment. If I do ſee ſuch an Order, I cannot rcft t demonſtration, but I ſhall conſider it as 


an abuſe of his 2p ai Name and Authority, by his Miniſters, and ſuch an attack upon 


the People of this Colony, as proclaims them Slaves. 


By the Law of England the King can do no wrong, but the Law ſuppoſes his Miniſters 
may; and they are acconntab.e to their Country, for cvery wrong or oppreſſive Act that 
is done in his Majeſty's Name; and every individual, wrong'd by their Act, has a right to 


complain, and to ſeck a Lawful redre's. We have a King upon the Throne, as incapable, 


from the Graciouſueſs of his Diſpoſition and the Natural Goodneſs of his Heart, of doing 
any wrong, as he is ſuppoſed by the Law to be in his Political Capacity; a King, who Glo- 
ries in being Born a B iton. Every good Subject ought ; every Subject in this Colony, I 
am ſure, would, ſhed the laſt drop of his Blood, in Defence of his Majeſty's Crown, and 
to preſerve it in his Royal Line. | 1 5 : 


To his Minifters, every good Subject owes Reſpect, while they act in their ſeveral De- 


partments for the Public Good. When they ceaſe to do ſo; they forfeit all Title to Re- 


ſpect. - 


To a Britiſh Parliament, every Subject throughout the Britiſh Dominion, owes the highe 
eſt Reſpect and Reverence, and to their Laws Obedience. | 


 ResoLvTIONs of his Majeſty in Council, are not Laws: and if they are againſt Law, 
no Subject is obliged to obey them. If ſuch a Reſolution as is mentioned, were to be pro- 
cured in the Caſe of the meaneſt Corporation in England; if, condemn'd unheard, the 

were to be to'd, that if they did not yield to the diftares of a Miniſter, in a point af the lat] 


- Conſequence to their Freedom; his Majeſty would apply to Parliament in order to distran— 
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ver will be, an Aſſembly better diſpoſed to ſupport Adminiſtration, 
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ehize them; what, do you think, would in this Caſe he the Conſequence? Do you 
think the meancjt Corporation in England would ſubmit to ſuch an Outrage? Or wou d 
any Minitter be fafe in cemmiting it? I believe not. I believe his Majeſty would reſent 
it, as an abute of his Name and Authority: the Parliament would, I believe, conſider it, as 
2 diving attempt to degride them fiom the Glorious Title of Protectors of the Britiſh Li- 
berty, tothe baſe purpoſes of Oppreſſion | | | | N 


Un HAPPY Jamaica then! Is it fo fallen as to become of leſs Confideration, than the 


mcuncit Corpora en 11-43! itain ? Have we deſetv'd fo ill of the Nation as to be thrown 


out of the Protection of the Laws, ſtript of our Privileges, and left to te Mercy of a 
Miniſtry? I will n-ver think ſo. Let us not think fo ill of his Majeſty and of his Parlia- 


ment. "They do not deſerve it of us. Let us not think fo deſperately of ourſelves, we do 


not deſerve ſo ill of chem. 


Tur Abembly of Jamaica have made no violent, no oppreſive uſe of their Privileges. 
An attack was made cn their Privileges, as wanton, undeſerved, and unprovoked, as it 
Vas itregu'ar, and dangerous to Liberty. It is invidiouſly ſaid that a Power in the Aſ- 
ſembly of Commitment without controul, would be very dangerous to Liberty. It is not 


pretenced that the Aﬀembly have ſuch a power, without controul ; there is no ſuch thing 
in the Englih Conſtitution, The Courts of Juſtice are contreuled by one another, ac- 


cording to their different ranks: and the Houſe of Commons as their ſuperior in rank, 


controuls them all. But the Houſe of Commons is alſo ſubject to a conſtitutienal con- 


troul, when they exceed their power or ſtretch it to the purpoſes of Oppreſſion. If they 


ae Oppreſſing the pcople, the King has a power of ſending them by a diſſolution, back to 
tlie people; and thoſe they have oppreſſed, will not again truſt them, with the power they 
have abuſed, 8 P DET 


Ix our Conſtitution, there is no ſuch thing as a wrong without a remedy. But then 
you muſt apply to the proper juriſdiction. If you do not; you cannot expect a reme- 


dy. If a man, for inſtance, was to in{iſt upon the Officer of the Crown's indicting his 


obligor in a Bond, becauſe he did not pay his obligation to the day; would he not be 
laugh'd at? Would any Officer bring ſuch an Indictment? It a Man inſtead of indicting 
one for Killing his Brother, were to file a Bill in Chancery ; could he reaſonably complain, 
if his Bill was diſmiſſed? If the Obligee in the Bond, or he who had loſt his Brother, had 
each of them applied to a proper Juriſdiction ;z they would have been redreſs'd. As they 

Cid not do ſo, could they reaſonably arraign the Juſtice of the Government; or with any 

colour ſay they were denied Juſtice ? ſo if Ceok and M“ Neil choſe to apply to the Chan- 
cellor, in order to be releaſ'd from a Commitment of the Aſſembly; they applied to an in- 
competent Juriſdiction; a Juriſdiction that could not conſtitutionally releaſe them ; and al- 
tho' the Aſſembly had even Commited them, UNJUSTLY ; yet, they could not complain, if 


the Chancellor had remanded them; becaule they had a remedy, but would not apply to the 
proper place for it. 1 811 kts 15 


Tus you ſee, the Attack in this Inſtance was irregular and unconſtitutional. It was 
wanton, becauſe theſe Men ought to have gone firſt by Petition to the Aſſembly, where 
they would have been moſt certainly relieved. But this it ſeems, was too humiliating for 
Men of their Figure ; and they diſdained it. 1 


Ix was unprovok'd and undeſerved; becauſe the Aſſembly was going on with Buſineſs in 
a regular Courſe, and did not in this go out of their way; and becauſe there neyer was nor 


„ 


Ir the Governor thought the Aſſembly were oppreſſing theſe men; yet, as CHANCELLOR, 
he ought to have remanded them; tho' he might in tais Caſe have diGÞlved the Afſ-mbly, 
as Governor; and if he had done fo, the Privileges of the Aſſembly would not have been 
infring'd, the Men would have been releas'd, and he would not have exercis'd a Power 


unconſtitutional and dangerous to Liberty, and would therefore have given no reaſonalle_ 


Cauſe of Offence. 


' TRE Fate and Condition of Ireland, ſhould be a Document an! Warning to all the 


Colonies. Ireland, inhabited and poſſeſſed by the Children of England and of thoſe wo 
conquered it, was once free, It is not ſo now. An artful Governor (Sir Edward Poi — 


ings) ſent to them, perhaps, for that purpoſe by Henry VII. cheated them out of their 

Liberties, that is, into an Act of Parliament that fixed a Yoke about the Nation, which 
their Poſterity have been ever fince groaning under the weight of; and the Iriſh enjoy at 
this day, leſs Liberty than any other Subjects in the B:iitiſh Dominions. This cou'd not 


have happened without their Conſent. Let any man look over the Liſt of Ponſions upon 
the Iriſh Eſtabliſhment, publiſhed not long ſince, and he will ſee, what a Milch- cow that 
unhappy Kingdom, with ſuch a Curb in its mouth, is to a Britiſh Miniſtry. | 


IT is this honourable Badge, which Miniſters have been long endeavouring to adorn the 


Colonies with. In Charles the IIds, time the Earl of Carliſle was ſent hither our Gover- 


nor, and brought with him a Body of Laws, faſhioned after thoſe of Ireland, with Inſtrue- 


tions to get them paſſed here. But our Anceitors rejected them with Indignation; no 


Threats could frighten, no Bribes could corrupt, no Arts or Arguments could perſwade 
them to conſent to Laws that would enflave poiterity and therefore we are free. 

TRE Endeavours of ſucceſſive Miniſters were continued for this purpoſe, until the Year 
1728, when King George the IId gave his Royal Aſſent moſt graciouſly to an Act, com- 


monly called the Revenue Act, which put an end to the Cunteſt ; for in that Act it is 
declared, „ That all ſuch Laws and Statutes of England as have been at any Time, 


& eſteemed, introduced, USED, accepted or received as Laus in this Ii]and, ſhull be and 


are hereby declared to be and continue, Laws of this His Majeſty's Iſland of Jamaica, 


6% FOR EVER. 


Ax p His Majeſty's conſent to this Law which may be called eur great Charter, was 
purchaſed by granting therein, a perpetual Revenue to his Majeſty and his Succeſſors. By 
this Law we are preciſely intitled to all ſuch Laws ot England, as have ever been uſed here. 
Now our Court of Aſſembly, as appears by their minutes, have ever governed themſelves, 
and exerted their Jurisdiction in Caſes of Privilege, by the Law of Parliament. | 


TukE Law of Parliament has ever been allowed, by all Lawyers and Judges, to be part 
of the Law of England; I would therefore be glad to hear by what Quirk or Subtlety, it 


could be diſtinguiſhed in our Caſe, as NO Law of ENGLAND. 


Have our Anceſtors, in the Infancy of this Colony, in the Arbitrary Reigns of a Char- 


les and a James, and when Prerogative was unlimited, and Liberty undefined, thus No- 


bly withſtood every attempt to enſlave us? And ſhall the preſent Generation, n»w wien 


Liberty is eſtabliſh'd, and Prerc gative limited, do leſs jor Poſterity? God forb..i! The 
conjuncture is, molt certainly, critical; our Danger great; and the Power we have to 


contend with formidable. But the Spirits of a brave People ſhould riſe in proportion o their 
Danger. It is the part of Slaves to ſubmit to Oppreſſion, it is the part of Cowards to 
Abrink at the appearance of Danger. We are not Slaves, we cannot be made ſo, without 

our 
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our conſent, a8 long as GreatBritain is Free. If we ſuffer ourſelves to be frightned out of our 
Liberties; we are Cowards : if we give them up from any other motives; we are traitors; 
Traitors to the preſent Generation, Traitors to Poſterity. But if, after having done our 
utmoſt, they ſhould be wreſted from us by a ſtronger Power; every Man who has done 
his Duty will have the Teſtimony of a Good Conſcience for his Comforter; and Mens 
$IBI CONSCIA RECTI, the greateſt Comfort of a Good Man, will be Ours. His Majeſty 


and every Honeſt Man in Britain will think the better of us, for ſhewing a Manly reſolution 


and conſtancy, in defence of our Privileges. His Majeſty will think the better of our Loy- 
alty, for our Love of Liberty; for his Throne is founded on Liberty, and it is his greateſt 
Glory to Reign over a Brave, a Loyal and a Free People, 5 


To Conclude, we have received our Liberties as an Inheritance from our Fathers, and ws 
are bound to tranſmit them to our Children, unimpair'd. If we do fo, we ſhall do eur Du- 
ty; if we do otherwiſe, we ſhall act with the baſeſt Treachery and Impiety : we ſhall de- 


ſervedly incur the Cenſure, the Contempt, the Abhorrence of all Honéſt Men, and inti» 


tie ourſelves to the Cutſcs of Poſterity. 


I am, &c. 


Ca 8. I knew of no Power excerciſed by the Houſe of Commons for redreſſing Grie- 
vances, or bringing Public Offenders ts Juſtice, which the Aſſeß bly is incapable of. I 


know of none which it has not exeretied at times, except that of Impeachment ; and this 


has been forborn, not from any Incapacity in that Body, but from a defect in the Power of 


the Council. An Impeachment by the Houſe of Commons in England, mult he tri-d ein 
the Houſe of Lords; i: being below the Dignity of the Commons, to appear as Profecuturs 
at the Bar of any Inferior Court. 


Tx Council or Upper Houſe here, have no Juriſdiction in Crimina! Caſes, and the Aſ- 


ſembly being alſo above proſecuting in the Inferior Courts, do therefore not Impeach, on- 
ly becauſe there is no Judicature which they can in this Caſe with Digvity reſort to: But 


the Aſſemblies of J.maica have always been uſed to enquire into the Abuſes and Corrupti- 


ons of Office, the obſtructions to Public Juſtice, and the complaints of Subjects oppreſs'd 
by the Hand of Power, and to bring the Offenders in ſuch Caſes to Juſtice, If an Offen- 
der bein any Station below the Governor, their Cuſtom has been to lay the Evidences of his 


Guilt before his Excellency, and by addreſs defire, he may be Proſecuted and Diſmiſs'd 


from the Office he has abuſed. If the oppreſſion comes from any of the Courts or Offices 


which the Governor holds, they ſeek for redreſs, by an application in the ſame manner to 
hi Majefty ; inſomuch that Public Officers and Magiſtrates of all Ranks, frem the Tuſtice 
of the Peace, up to the Chief Juſtice, the Members of his Majeſty's Council and the Go- 
vernor, have at times been made to f el the weight of this Authority, and to ſuffer for their 


E-xceſſ2s; ſo that, tho? the Aſſembly do not Impezch, yet they exerciſe Powers as Conſtitu- 
ti nal, and every way as effectual to protect the Subject, and bring the Guilty to Puniſh- 


Av I appeal to every Man who has any Knowledge of the Hiſtory and Conſtitution of 


this Colonv, whether, the Sa'utary and frequent Exerciſes of theſe Powers, have not been 


our main Defence againſt Oppreſhon, and our beſt Security againſt the ill Effects of that 
formidable and uncouſtitutional ſhare of Power, which our Governors are arm'd with, 


. 


1 Co of the Speaker's Warrant, by which Mr. Pierce Cook R was taken inte 
"Th 2 the Cuitcdy of the Meſſenger of the Allembly, and alſo a Copy of the Decree of 
"0 = bis EXCELLENCY THE CHANCELLOR, by Which he was 5 Releaſed, and Diſcharged, 

RE” From the Caltoly of the Meſlenger. 
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Jamaica, f. | Mereurii, 19th Die Decen.btis 1764. 


Wizaras Mr. PIERCE Cooke was in Cuſtody the laſt Seſſion of Aſſembly Fon 
A BREACH OF THE PRIVILEGES OF THE HousE in affifting Richard Thomas 
Willſon in Executing a Writ of Venditioni Exponas on the Coach Hoſes of Joux 
Orrruaxr, EsQUIRE, a Member of the Houle, 
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> TuHrse are therefore to Will and Require you to Take into your Cuſtody the Body of 

the ſaid PIERCE Cooks, and hin ſafely keep until he ſhall be aiſcharged By ORDER oF 
Ink Hovuse, and for your fo doing this ſhall be your Warrant. Given under my Hand 
3 and Scal the Day and Year above written. 


1 1 9 5 Charles Price, Junior Speaker. @ 
= To Edward Bolt, Eſq; | | x 
| Meſſenger of the Alti 


1 At a High Court of Chancery held at the Town of St. * de la Ves 
1 on F riday the 21ſt Day of December, 1764. 
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1 Tus Body of Pirect Cocky; 8 being this De brought into Court before 
*X His EXCELLENCY THE CHANCELLOR, by EDWARD BoLT, Eſquire, purſuant to the 
Order of this Honourable Court made yeſterday, upon the Return of the Writ of Habeas 
Corpus, iſſued unc er the Seal of this Court, teſted the 20th Day of December Infiort, 
Directed to the ſaid EDwaRD BoLT Returnable before His ExcELLEN CY The CHAN 
& CELLOR Immedizte; And upon hearing of what was Alledged by Council oN FEHALP 
= OF THE SAID Pierce Cooks on the faid Return His EXCELLENCY THE CHANCELOR 
& was pleaſed to declare; That it did not appear to him FROM THE WOoR DS OF AN AcT 
or PARLIAMENT or OF ANY ACT OF THE GoVERNoR COUNCIL AND ASSEMBLY OF 
& THIs ISLAND or oF His MajrsTyY's CommissION or INSTRUCTIONS To mis Ex- 
= CELLENCY AS GOVERNOR CF THIS ISLAND or BY ANY OTHER MEANS WHATS. EVER 
That the Commitment of the ſaid PIERRE Cooks into the Cuſtody of the ſaid EDWARD 
Porr IS LEGAL. And His ExcRLLENCYT THE CHANCELLOR was therefore plea'ed to 
= OrDeR ADJUDGE and DECREE And it is hereby ORDFRED ADJUDGED and DEcREFD 
That the faid PIERCE Cooke BE, BY THE AUTHORITY OF THIS COURT 
= RELEASED AND DISCHARGED FROM THE CUsTODY OF THE $AID EDwaRD Borr. 


Vera Copia Extur 
| Geo, Ramſay Reg. Cur, Can, 
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